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Iy THE DISTREICT COURT OF $HE ELEVENTH JunleLAL DIETRICT OF

oz STATE OF HONTAHA, IW AND FOR THE COuNEY OF - TLATHEAD
Ho. DyV-90=4Z5
BOARD OF TEOSTERS 0F SCHGOL DISTRICT i
HD. 38, PLATHEAD AND L&KE COUNTIZS,
MONTANA ]
PlaimbiEl, 1
and JUOGHMENT
H

THE BOARD OF PEASONNEL APPEALE AND FE!IEDEE\I 2a e

TR BICFOHE ARER EOGCATICH ARESOCIATION ;] _."IL'I'H.'I-' L -I"-
Coteed ' ika SN Cesey

pofendanks, |

iltiir'llllri-i-illi-iPIl (&%ﬂ'—“ I:!-I
The patter of Judiciel Haviaw of the Fipnal pedazr cdate

July 20, 1973, af the Board of Perponpnel Azgeals, Deparbmapt
oF Labor and Induestry, State of Montann, having cora. on
regulacly before ‘this Couzk, and briafs havine boen gub=
nitksad and Filed by Plaintiff Doard of Trustoos of Sehinol
Sictrice Mo, 38 o Flathead and Lake Counties,; Montana, andd
ba Dafandant Goard of Porsoanel Appeals and by pefandant |
Pigfork Aren Tdvcaticn heseciation, and the Gourt having

carefully cxanined same as wWell as the $ranocrigk And othef
Aocimentl apd exhibits fllod in the case) and

TUER COURT FIKDIHG:

1. That the adrinlstcative Findinge, Conclusions and
Ardar of the Defendant Beard of Pessonnel ApReals are:

[a) ot -in violation of monstbitebiopRal or statbs
tory provislons)

{h] Mot -in excess of the statubory adbhoeity of
cho mgancz) i

(]  Hot padd upen dhlawiul procedure)
(&1 Hob affected by other erxar of 1low;

(e} Hot eioarly sxroncous ia viow ol the rtlinhlk.
propative, and subatancial gridence on the whole recopd;

(£} Hot agblerary or capricious or charactarized
by abuss of discretion noc clearly niwarEanted axsroiae
af ‘diccrotiong

7. That no subgbantisl ¢ights of Plaintiff hava basn
prajudiced.

HWHEBEFCHE, by wirtus of tho Fopegoing and the eratutory
requirement thot this Court nob subotithto its judgment A8
to ke owebdhe of the svidance: on eupotions of fact, this
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Coart goocluedes that there 1s suhazanelal e9idepce on =he
whale rtecgcd £ supsaoct the aforesaid fFHindinen; ecnelusion
itnd Ezipal’arder of Ehe Staka Aoapd of Pecssnnel. fAppeale,

and tharafors, the afocesaid findinga, canclusion and: oedafl
ara horoby affirpod.

DATED this-2Bth-day of May, 1%E0:
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BEFORE THE BOARD OF PERSOMNEL, APFEALS
Or TEE STATE OF MOWTAHA

In the Matter of Unfalr Labor
fractice Chargea W20, 2, 25,
26, and 33, 1978

Bigfork Ares Edocatisn
fEaociation,

Camplainant
PINARL ORDER
Y.

Brard of Truatess, Flathead and
Lake County sSchapl District #iE,

Defendank.

e e e e e
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The Findings of Fact, Conclusicngs of Law, and Rooompspcsd
Order were issued on April 30, 1979, by Hearing Etaminer, Rick
bl Fonon,

Exceptions of Defondant were filod Ly Mr. Leonard W, York on
bahalf of the Defendant.

After reviewing the record and considering the briefs and
oral atdquments, the Board orders as [ollows:

X IT 15 ORDERED, that the }_‘::-:-:El:LLunu of Defondant Lo Ehe
Findings of Fact, Conclusions of Law, and Recomrsnded Order £iled
by Me, Leonard W. York are hoereby denied.

2 IT 18 DADERED, that thir Board therefore adopts the
Findings of Fact, Conclugiona of Law, apd RBeccsmended Ordar of
Hearing Examiper, -2ick D'Hooge as the Fipal Order of this Soard,

DATED this gﬂk day of July, 1575

HORRY OF PERSONNEL APPEALS

L Pl
Brent Cronleay, Cholrman

LEGE: ]




BEFOHE THE BOARD -OF PERSONNEL APPEALS
OF THE .ZLATE  OF  MONTANE

in the Matter of UnfaiT Laber
rractice Chargea #2060, 32, 2%,
26 -and 33, 1ovA:
Bigfork Area Education
Aegppoiation,

WFHE.

'
?
}
|
Complainant, ]
Board of Trustees, Fluthead §

i

i und Lake County Schogl

Districk #3a,
Defendant.

A & Ak & R E-R k- h @ @

FINDINGS GF FACTS, COMCLUSIONS CF LAW, AND AECOMMENDED OIDER
LT L ot B S e B TR O TR T B mr T
[. INTREOTOCTION

The Bigfork hrea Education Arsociation {lherein BARA LY BEEA)
hes charged the Board of Trustees, Flathead and Lake County
School Diatiict #38 [hersin Schosl District) with impropecly
Iaaning individual =eaching contracts (ULP HIZO0-1478, count 1.
bypassing the exclusive bargaining agent (ULF #20-1978, count
1T), conditional bargaining (UnLF H#22-1878, count I}, improperly
calling impasse (ULE #22-1076, sount ILy, withdrawal of recogni-
Lion and refusing te bargain (ULP g25-1978), recognizing and
bargainlng with the Bigfork Teaolisrs Associakion [herein BPn)
{ULE #26-1970), and naking tnilateral changea in worki ng condi-
Tions [ULE #33-1574).

This RECOMMENDED ORDER is dividaed inteo the pajar sreas of 1.
trtrodiction, IT. Stipulations, Adwinistrative Hote and Motiong,
HT, Findings of Pact, IV, Charges, Disgussion and Conclusion of
Law, V. Renedy, and VI. Hecommonded Grder,

Reocange the Board of Personnel Appeals has wvory little
precedent in sone aceas, I will cite faderal statutes and csses

Lor guidance in the application of Montana's Collective
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Bargaining Act, Title 39, Chapter 31, MCA (ADT). Thse Federal
Statules will generally be the ¥National Laboer Relations act, 29

HECA, Séections 151-166 [NLRA)}. ‘The Moontana Suprepe Couct in

{ State Department of Highways va. Publzc Epployes Craft Council,
¥ -

When legizlatien bas been judicially constrood and a
subsequant statute on the same o an analogous subjech is
frapned in the identical language, it will erdinarily bae
presuned that the Legislature intended that the fanguage as
uped in the later enactment would be given a like fnlerore-
Catlon. This role is applicable to rtate statutes which are
patterned after federal statutea, [Citing canes] Altheough
thoe cagea which have interpreted the ttalicizad words
iwvolved private employées, the act Defore us incorporates
the oxact language, consisting of 16 words, found 13 the
earlier statiutos, and it is enlikely that the =ame words
wauld: have besn repested without any quelification in a
iatar atatute in the absence of an intent that they be given

T3
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the construction previously adopted by the' courts.

We think similar standards of judicial construction
apply in the present cage. For exasple, section 19=102,
R.C.M., 1847 [Baction 1-2-106 MCA] provides:

"Wards end phrases used 1n the codes or gther statutes
of Montana are conateued accaording to the context and the
ppprovad daage of the language; bot technical words - and
phrages, and such obhors ag have poouired o pecullsr and
appropriate meaning in lew, or are delined ii Ehe socceeding
aection, a8 amebded, ace too ha cotbtrued acdording to @uch
Hﬁu{ﬂ-ljﬁr and ‘appropriate meaning or definition |Bhphasis
a - .~

The geestion of what constitutes substantial evidence has
koen addressed by tha Montana Supreme Court, as illuatrated by

the following quotation from Dlson v, Weslt Fork Properties, Ine.,

= Ment, _iomay PRl BR2L (X976 N

Bubstantial avidepce hag been dofined by this Court ag
ruch a8 wlll convince reasonable men and on which asuch may
not reasonably differ ag to whether it estabnlishes the
plaintiff's cage, and if all reascnable men muet concluds
that evidence doss not establiSh Buph case, thepn ik 315 not
substantial evidence. The evidence may be inherently weak
gnd 6TiTT Ee decned "gubefantial, ™ and one witnesc may be
nifficinnt to BELabllsl the preponderance of a cace.  o8a;
stagyetn -y, W E.F. & G, Co., 15 L = c2d 1161

FH |

n
12

Groone V. Rnapp's Secvice, 161 Mont, 436, 440, 506 P.2d 1301
enphasis nEnE =

This RECCMMENDED 080N will use the abowve when copsidering

the evidemoe.

L&5 Mont. 239, 529-% 2d 'Yeb at 787 (1974) approved this principlen




{Charges (ULE) #24, 22, 25 and 26, 1978;

[[. STIPULATTONS, ADMINISTRATIVE NOTE AND MOTIONS

L. The following Stipulatione wers entsred intg at the hearing |

held October 25 and 26, 1974 concerning Unfairt Labor Practice

a.  Tha BHoard of Personnel appeals has jurisdiction in the
charges as delined by 39=31=308 MOA, (Tr2},

b.. The Doard of Trustees, Flathead and Lake County School
Dintrict #38 ip e public employer aw defined by
A9=31=103 Suboection 1 MOA. [Tci}.

i The teachaers of the Hoard of Truslees of Flathead and
Lake County School Digtrict #38 aro public enployees as
defined by 39-31-103 subsection 2 MCh, (Trz).

d. Bigfork Ares Education Association affiliaved with the
HMonlana Education Associatian is a Labor organization
aE datined by 39-31=103 Subsection 5 NCAh, {Tri).

2, A correction of a typographical ervor in tmfair Labor
Practice Charge #20-70, Count II, Tine 1 and Linss 1o
should read 1976 not 1968 as typed. [Tr3].

L+  Jolnt Exhibit 1, a Collective Bargaining Labor agree-
ment Detwasen the Complaintant and: the Defendant aClec-
tive from July 1, 1976 to June 34, 1578, fo enteced
into the record. (Tc3).

g. The first briefs will be simultanesusly subndbted and
exchanged thirty calendar daye following the receipt of
The transcript of thie hearing.  Reply brisfe will be
similtaneously submitted and exchanged 15 days later,
I TE236 ).

2. The partims stipulabed in regard to "nfair Labor Practice
Chatge #311-78 as followas:

It i1e hereby stipulated by Lhe parties hereto That
the final decislon of the Hanrg of Tersonnel Appeals ao

to wWhether or not an inppasse existed under the facts and
circumstances ag presented in ULP $#22=1578 mayv ba desmed
conbrolling on the guestion of whether or not inpaszse
exigked opn Auguat 31, 1978, ap alleged in Defendant's angwer
to the charge. in’ the above entitled matter [ULP #33-787.

DATED this 25 day of Jamiary, 1979,
The Board of Torscnnel Appesls eptered the following
crder far Procedutm for Unfair Labos Prackice Charge $33=18:
In light of the attached [Abuve| stipulation, IT
15 HERERY ORDEERED Elat the following procedures hbe
Follawed:
1; A recommended ruling in WLF #33-TH will pe

contained within the recompanded ruling on ULE $24,
L2, 23 amd 25, 1978




- 48 The raling in ULE £33-70 will be based on the
fecord and supporting briefe of the hearing Lel2 on

. October 25, and 26, 1974, plus the agreed to facte that
the dofendant did nake unilateral changes in working
5 condltlions on or afbter August 31, 1978,
4 e If the Board's Final Order in ULP #33-740
£inds a valid charge, the parties, within 30 calen-
B dar days, will atLﬂTL to reach ah agresment on any
| passible renedy required by the unilateral changes
i in Working conditicne or related activities, and tha
| Board Order,
H
d. 1f the parties are mnable to reack an agraa—
Al mnent on the remedy, the question of repedy will be
refarred to the Administrator of the Roard of Personne]
| Appeals far further assignoent and propoged remedy order,
10 DATEDR this Tth day of February, 1979,
11| 2. At the bearing, Adnindstrative Hobte was taken of both the
12| Bigfark Teacher Aasccistion's Petition for Decert:fication
13| |DC#S-T4) of tho Digferk Area Zdusation Asscciation as tha
14 exclugive borgaining representative for the higfork teachats and
16 amployer's {Defendanta) petition alleging that épe or nace labor
Wi} organizations has pressnted a claim to bo recoguized as the
17| exclusive representative. [Trid3)

W 4. At the hearing, the representative of the Defendant

14
20|
M
P
3
i
FLL]
20
27
20
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1n

submitted the fallowlng notion:

COMES NOW, the Defendant, Board of Trustees,
Flathead and Lake County School Distciot 38, and
respectfully moves the Board of Parsonnel Appeals
dismige the complaint [in UVLP 26=78] of the Bigfack
Bducation Association on the grounds and for the
reasons that the conplaint po filed harain and served
an Dofendanl doss not state a cauge upon which relief
can be granted; and, for the further grounds and
reanong [lack of clarity], set-out in the Delendant's
Herarandun Brief In Support Of Motion To Dleniss,
appanded hereta,

Hespectfully submittad this 25th day of Ootober,
1978, at Eigfork, Montana.

The Dafondants notlon to dismiaos VLP €26-78 1g granled on
Count I bocatas the camplalnt is set forth in a more codciss
charge cootained in ULP #20, 22, and 25, 1978 which is considered
by thie recommeded order, This diawlssal of ULE #26-78, Count T

is limitad to materfal gutside of the charges secforth in ULP
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#20, 22, 25 and 26, 19TE. It is ordered that naterials outside
of the charges in ULP #20, 22, 25 and 26, 1978 will not be con-

aldered when drafting the conclusion of law in the above unlaty

granted in Count I1 of ULD W26-TH Hecause tho conplaint contains
e clear cliarge which the Defundant can utderstand., & Heview of
the Defendant's epsuer in ULP $35-78, Count 11 further demome
stritiey the Dafendant’s oluge undaratanding of the allegations.
5. At the beginning of the hearing, the Cpmplainant!s atlormey

Bubnittad g demand upon the representative of the Sehaol Dietrict

for proof 0f s authority to represent the Defendant. Section

20-1=304 MCA mets forth the following:

Upon requast of the county superintendent or the
Lrustees of any school distriel or cammunl tyY collags
district, the county attorney shall be their legal
adviger and shall prosecute and defend all suits ta
which such pergons, in thefr capacity as publis
Gfficiala, may be a party; however, tho tristess pf
any 8chool “district or community college digtrict may,
ipon congonl of the county attorney, employ any othor
attorney ITcensed 1n Montana to perform any legal
EaEvices in cofinection with school op community
college bBoard businese. (Erphaole added b,

The Complainnnt's attocney is questioni ng tie lock of express
congait from the councy . attorney's offices. [(Tril}. - Tho copplain
BN argues that 10 the copsent of the counly atémrney Lo cepressnt
4 scheol board is required, such consent ig also necesiary if a
acidol board chooses to gelect a non-atborney to pefform thelir
legal services, namely trving a case bofore the Board of Ferconnel
nppoala.

Tho isaue raised by the Complainant's deapand of proof 1g
beyond the authority of this guasi-judicial hoard te rule on,
Therafors this dggus will fot be addressed.

B Cn January 25, 1979, the Befendant £iled a motion te strike

{ pert of the Complainant'e Drief and Reply Brisf on the grounds

| that the Briofs introduced additicnal materials net coptained in

— L

labor practice chargeas. The Dafendant's Molion to dignies ig not |
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tht efflcial astencgraphic ceport of the hearing. And further
sape of the naterials contained in Sriefs were later reported in
the lacal pewepaper. oOn Fabruary L, 1979, it was ecdered that

the motion to ptrike part of the Copplainant's hriefs would ba

craled onoin thisa Beacommendad Grdar,

ihe Ceferdant'a Motion ta Strike part of the Conplainant®s

Briefs i1m denied. The d=nial 18 baged on the Belief tiat &

f pertion of ar all of the gquestionable material ip contaised

Within the official roport of the hearing, to wik:

il & vitness for the laipant did sbatbe that the thicd
nagotiation session dld teke plece on Fobrblary 1, 1974
ag stated in the Complainant's fivet Brief, page 10,
Line 11, (T=ig, 203,

b Exhibit C of the School Digtrict states in the R ETER
right hand corner that the ninth negotiation session
did take place on Auguak 22, 1974 a8 stated 11 the
Complainant's first-Srief, page 10, Line 24.

How fachy introdoced in the beiefe that have ot besn gubs

| J=ct o or have not had an epportunikty to be subjoct to dross

examiration will sot be given weight in thie Recammedad Ordep.
The arquments sot forth in the briafs stand on their own perits,
TII. FINDIRGE OF FACT

AlEsr & thorough revinw &l the brisfs, exhibits, Legtinony,
cnl:_|ﬂ-i-:-|-_i11-;.- tepticany and depapnor of the witnesses, 1 set forth
the following:

1. Thero was a master labor contract bebtween the ZAEAR and
the Echool Dagtoiet for the 1976-77 and the 1977-78 echool yearo.
(Jaint Exhibit 1, Tr 319}, In relaticnship to this Recompandsed
Grder, Joint Exlibit 1 contnine the fTellewing siqnificant
articlos:

Article 11
[Fage #-3]

RECCGHITIAON OF EXCLUSIVE RETHESENTATIVE

Section 1. Hessguition: In accordance with the Act,

the school district recoqnizes the DlgFfork Area Education
fissooigtion {BAER) a8 [he exclusive representative of
teachers employed by the school district, which exclusive
representative, ghall have thoge rights and duties as
prescribed by the Act and as described in this Agreement.
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AEEle]le $17
{Page A=11]

LT Ty

Sedtlon 1. 3asic Day: T basic teagher’s day,
including lunch, shalil he gioht (8} hours:

Section 4. Duty Free Lunchi: Each certified teacher
grades 1 - B ahnll have a duty fres pericd during tle
noos lunch and recese periad of not leas than 45 minutes.
Daring this tire no teacher shall be requized to
supervise ftudents in the lunch roon. Teackers shall

bo allowed to leave the gcliool grounds, provided they
have notified the office, during this duty free lunch
period. Duty free tecess shall be contingunt upon staff
providing at 'least 1 tescher for plaparound supervision
for grades 4 - @.

gegtion 5. Elementacy Toachel Planning Tine: Each
teacher In one (1] thrgugh sixth (&) orada atiall have one
(1) hour of plamming Lime per woak, KEindergartsn teacher
shall have 1/2 hour per sesslon planning tipe per week.

Aarticle IX
[Faga A-15]

EXTRACUHRRICULAR COMPEHSATICH
Section 1. Extracurricolar Compeneation: The wages

and galdries reflected In sci=dule B, attached liereta,
EBall be effective for the 1976=77 &chool vesr.

a

Superantandent or his decignea [pay assign wibh Che
Eoachers approval | axtracurridcular assignpents, subiest
Lo established compensation for auch eervices, which
exciaed the Leaching or nen-teaching services prescribed
in the basic contract. Extra asoignments agsoclabed
with pdditional cospensation shall net be construsd o
be n tenure assigrment wnlefe. expressly so prowvided in
the individual coptract,

Section 2. Assignmont of Exbracurricular Dutiest: The

Article o
[Bage R-1E]

GROUE. IHSURANECE

Saction 2, Health and Hospiltaligation Insurance -COTRENGE ;

The Doard pgrens to pay health insurance premivms (0r CErti-
fied personnel on ke following bagis:

549,63 tor famlly coverage per month
1. 50 for couples coverage -per nonth
20.4% for mingles coverage pe:r nonth

Any additiensl costs of the pramium ghell be borne by the
enployas and paid by payrell deduction.
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articls XItt
[Bage A=3T]

DUEATICN

Section 1. Duration of Agreement: This agreensnt
Ghail Be =ffectivi o DF July 1, 1976, ‘and shall
conlinue in full force and effect until Juns 30,

1576, except salary and fringe benalite which may he
reopened annually. The Association muct provide

Lo Epard not leter thaon Pebruary 1 all their wage

and I'ringe bencfit propuosale.  Saild Agprecsment will
automatically ke repewed and will continoe in force
and effect for additional periods of two yvears unless
the Regociatidn gives notice to the Beard not later
Lhan February 1 prior to the aforesaid expiration
date of any anniversary thersof, of ity desire to
reopen certain provisions of this Agresment andfor
edditions Lo thia Agreement, and to pegobinte over
the terms of thege provisions, the notice to reopen
shall naps these provisions.

2 On December 13, 199V, the parties entered into contcact
neqotiations for the purpose of establishine & new master iaboc
contrack for tha 1970-7% and 18759-00 echool years. (BAEA Exhihit
1, Patition for mediation, Tf 19, 178).

3. The third contract negobintion gassisn took place on

Februwary 1, 1978 with Mike Keedy, MER UniServe Dicector: willianm

| Li Pederfpon, Cheieman-of the School Distriot's Megotlating Caom=

nittes; Leonard W. York, School District's labor consultant; and

| others present. (Tr 20, B3, 1¥7), The seseion praduced an

agreament on the concept of 4 "olosed* two year labar contract
and the first year's componsation for those teachers who socepted
extracurriciler responaibilities. [Tr 2], At the end of ehe
third gession, the contract pegotiations still had & nunber of
unregolwod itams, [Tr 24},

The cancept of & "cloged" two yenr labor contract for thie
197380 schoal year ig .., that the pacties would not recpen
negotiatione or new negotiations during the course of the 1978-=710
schaal year.® (Te 20,15-17)

&, On Februaey 2, 1978, Mr, Poderacn pregetled bto Mike
bocksbndpr, BRER'S Fresldent, the Echool District'a First Fill
and final offer. (BAEA Exhibik 1). By attached lebter, Mr.

-E-
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5|| tejectad, we shall submit the matter ta the State Board of

B The majority of the teschers rejectad the full and final

ol affer of Februacy 1978, ({Tr 23]

G L Zhe- full end final offer of February 1978 contained the

| : .
1t Eollowing significont articlas:

12| Article wIt
[Fage A-117
14
noey DRY
5 ti i teach
tectian 1, Basic Day: The basle teacher's dey fncloding
15 Toneh, #Tinll be sevan (7] houra and forty-five [45]
minutes = {15 A.H. to 4:00 .M,
[
| sedtion 4. DELETED.
17l
fection 52 RDELETED.
1t
| ATticle WILI
10 [Bage R=12]
) BASTT WAGE COMFENSATION
e Egction 1. Basic Compensation,
2z 8ubd, 1. 1978-72 Ratea of Pay:; ‘The wages roflectsd
in schedile a, attached heiefo, skall be effective only
3 for tha 1978-T9 schodl year and teachers shall advance
oni (1} inccement on the salary schedoln.  [Base etarting
24 Wage 59227 of a pay maktcix]
A4 subd. 2, 1979-80 Hates of Pay: - Schedule “A" wages,
dhall be incraased by an amount of 9% of the cectifing
20 teachers salaries, copputed on the 1378=-79 total galary
amcunt; and, teachers shall advance ons (1] incremsnt
a7 an. the Balary schedule.
2H Articla IX
Fago A-151
o [Fag
= EETHACURRICULAR COMPENSATION
Section 1, Extracurricular Compensation: @ Certified
31 personnel covered DY This Agresment, assiqned extradily
activitias during the term of thie Agreement, shall
& recéive appropriante compensation For the position assigned
pursuant to Schedule "BY attached hareto,

| wog pooeptable to & majority. Mr. Pederson's letter contained

the following statement: "In the event the Board's offer ja

)| Personnel Appeals for mediation, no later than Monday, February

pf| 44 L978.Y  {BAEA Exhibit 1, latter to Mr. Docketader: Tr2a. |

|
i
Federson requested My, Dockstader to conduct 3 vote of the mnpnnr_—i

akip to datermine if the full and final offer of February 1, i8%e |
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Bacticn 3. Mon=Towite Assignment: Extra sassignments
asgaciated With additional compensation shall pot be
conatrued to be a tenure:aasignnent unless expressly oo |
provided in the individual contract. |

Aroioise X
[Fege #=16] |

CROUF INSURANCE
Section 2. Health and Hospitalization Inourance Coveragei

The Board agfeed to pay health insucance premium For
certlfled personnel on the following Lagid:

§51,23 for family coverage per month
41.16 for couples coverage per month
20,92 for elngles coverane per maonth

Any addltional cost 6f the premiun shall bLe borne by the
enployee and paid by payroll deduction.

Areicle X171
[Fnoe #-27]

DURATION

Sectlon 1. Duration of Agreenent: This Agresment chall be
elfective as ol July 1, 1978, and ahall continuve in full
farce. and effect until June 30, 1980, Sald Agréement will
Aitamatically ba renewed and will continue in force and
effect for additionsl porieds of two years unlesa the
Amgociation gives notice te the Board not later than
February 1 prior te the aforesaid expirabion data or any
anniveraatry thereaf, of ita desire to recpen certain pro-
viglons of this Agreement and/or additions to this Agrae-
ment, and Lo pegobiate ovor the terns of thesrn proviesions,
tha notice ghall name these provisians.

{BREA Exhihit 1)

The full and rinal offer of February 1, 1978 aloo has
attached an extra duty scheduls YgY.

Article X111 above and extra duly schedule *B™ for the
1878=79 achool year of the full and final offer of February 1,
1278 iz coansistent Witk the agreements reachsd oo Februacy 1,

1970, TRy

B The parties on February 13, 1978 jointly tegquested the
assistance of a lebor nediator from the Board of Perconnel AppnaLel
(EnEN Exhihit 1).

7. State labor Mediator Linda Skaar joinad tEhe pnegotiatlon
oi Marcl 21, 1998, (Trza).

The Schoaol District's notes for the March 21, 1978 negoti-

atioh meeting reflect the following cutatsnding imuues:
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agsigiment of extracurriculear dotics:

i
a7

7110 Hike Feedy presented tha BFEA view an:
1. Duty free lunch periad

Schedaled preparation time |
EXxtra-ourricular activikisz--wiahod volitntary |
rather than assigned

d. TFerasonal leave |
L Dental ipsorance |
B, Salacy gchedula for extra=ducy '
The salary schedule iteelf in not the problen;
rather the appointment versus the voluntacy

aEgiqnumant, |
7. Lmngth of duty-dayv.
By Pay schedule==pot acceptable
a3 Health and welfare insurance

720 Bill Péderson presented the Eoard's view sh:
1. Length of Jduty-day

2= Faprspne!l lenwrns
Haye ecmorgancy leave in, contract naw
3. Board's raght to appoint extra=curricular duties

G Oroup insnarancs

bis Duration: of contract = 2 years

B, Pay scheduls
9% apread on atbtainment level 4 for first year.
Sane for secopd year plus the increase an Ehe
extra=duty pay schsdule:

(Schonl Dietrict 38 Exhibit &)

The schogl Dietrict's motes reflected agresment on the

ARTICLE IX, Section 2 I
[¥age A=15]

First centence as L present contract.,
Change sadond septence to road:

All extra asaignments shall be made piesidnt to o separate
contract, apart from the teacher's reqular acadenic respob-
sibllity. "Moo teacher holding an extra assignpent aliall be
deprived thereaf in cubsequant years, over his objection,
without reasonable and just cauee, directly and subatan-
tially rolated to the perfarmance of that Aesignoent.

Add:

In the s=yent that the Board is unmeble to find a gualified
teacher Who 18 willing to accept a particilar exlracurric-
ular assignment, it shall have the right to assign the aame
in accordance with' the following conditiona;

1. Tha Roard ghall firet offer the proposed assigmment; in
writing, to no fewer than three ELEHEILE qualified and
eligible enplovees, or such lesser pupber as there may
bo available in thé school aystem, and obtaln Cron each
0f Lhem p rejectidn thereof, alsoe in wribing;

2, Ihe Board, having cemplied with subsection 1 herein,
chall then - have the right Lo assign the extzacurricular
duty in guestion Eo an epploves gualified and eligible
Lo acoest tho -gamd,
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1lie Board!'s right Lo assign extracerricular responsibilities
in apcordance with subsection 2 herein shall be linitod to
one such assignnent pec enploves, i

5f _0.K. W.L. Pedargon

87 0K D.H.
(Dol Holzum, BAESTE Spokesman]

[chool Dlatriect 338 Exhiblt &, Tr2g)
The Echoal Dilstrict and the BAEA sxchanged and sefused
tha following package offers:

deard's Offer = 12:45 .M, [BAEA RETUZED)
rackage

1. HReviged Section 2 of Arcicle xIs

Fersonal learn = 2 days) deduct from sick leavé: only 2
employees from High and Elementary Schools (A=-18 old
CHA A par. }

- Duby Day as propoeed (A=11)

3. HBazgic Compensation, Article VIIL (A-13)

4. Article IX, Extra Compensabion ag revised (A=15]

3, Article X, Group Insurance, -aw proposed {A-16)

B, Artacle HILT, Dhratlon, as propossd [(A—27)

T Echeduleg "A" as proposed

- Schedule "BY as propooed

LR R TR R R B S T TR T TR B TR T T T S T T S (e S
BREA'a Offer — 2115 F.M. {OORAD KEFUSED ]

L. Duty Day - Same ag pressiab contract {A-11)

Z. Perscmal Leave - Change "will" to "shall® snd add ons

day Emergency Leave as in contract :

3. Salary: A bage of 59750 on attalnment level q with

Bh+l and BA42 gut to 13 years, Secand year a 9% raise
of Letal dollara and sltached to attainment level 4.5,

4. Insurance: Hoard pays all increased coato

h, Orap dental propesal

{Schopl Mistrict 36 - Exhibit A)

The potes af the Warch 21, 1978 meeting epd vith an agreensnt
".-..to apply for a fact=finder as both sides are still 8o far
from agroement on ane anothar!'s propogala.'  [(School PBiskriet 38
Exhibit &)

B. Mr. Keody states thab during the March 21, 1978 meeting
Lliere was no probien or reference to the concept of a Yclosed!
Tre year contrect and there wvas ne change in the extra duty

compensation pay.  (Trah)
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9.  The Schogl District's first mill levy was rejectad by
the volerd on April 6 o ¥, 1978, [Tr204}

i0. On April A7, 1970, the parties net with Fagt-Fluder
Jehn . abernathy, Ph.b., in pre-fact-finding mediation. Xo
additlional issues were agreed to ab the sediaticn. [BAER Exhibit

2, Te25) I

41, The Fact-finding hedring took place on April ‘22, 1974.

pereonal leave, longth of schoal day, deletion nof duty free lunch
and deletion of elenentary teacher's planhing time wers sulmlttod
and argued by the partias, [BAEA Exhibit 2, Trah)

12. Tha dissues of extra duly compensation and the concept
af 4 "cloped® two year contract were nob . submitted te the Fact-
findar, (Tgil, 74, 75, 76, 116,

13, On May 22, 1978, the factFinder submitted his findinge
and recomrendations which states in part:

The Sciosl District hag propased & hage salary of 39227

and. _.argqued that...it is within the ability of the

Digtrict to pay without risking another budget levy. ...

{EREA Exhibit 2, Page 5; Tr2o6)

In light of the sbove, tha BAEA felt the Schaol Diutrict was
wRing the failura of the second mill fevy a8 an excuse for the
Echool Distelet to reduce tts salacy offer, ({TrIG7, 213}

The Factfinder's report contains & “closed" two year recon-
hethidetion for salaries, henlth inaurance premium comts, personal
leave, length of duty day, and the retsntion of duty free lunch
and elementary teachers planning time. (BAEA Exhibit 2 Tr2d.y

14, ‘Shortly after recelving the report, the BAEA voted ta
accept the Factfinder's recommendations. ([Tr2o)

15. ‘Tha volars rejected the School District's second mill
Lewy an June 6, 19798, [(Trzod}l

14. A shert saventh peqotiation session took place on June
28, 1978 with the School Distriet setting forth thn reasons [or

non-accepbance of the fagtfinder's reconnendations. (TC3g, 55)
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Thit School Dietrict scssepnted o new base galacy of 59054,
for the firet. year, roguested the second ¥oar's galacy be opan |
For mid-contract negotistians, approved the firet yaar's health
insurance preniun Coet, requestens: the gecand yearis health insor-

anee premium cost be open for mid-contract negotiations, and

Eeacher planning time along with'a ehorter basic duty day. Mr,
Foderson explained thalb the new offers and the withdrawal of come
of the previous offers vers due to the mill lavy failures.
(Bchaol Diptrict 38 Exhibit o Trigo, 161}, The schoeol District
elpo proposed & new deaflt, Secklsn 2 of Artdele ¥1. {EZmergence

T RECOMNENDED TIRAFT
ARTICLE K1
EECTICH 2
IPage & = 14]

BECTION 2. EMERGEECY AND TERSONAL LEAVE:

Bubd. 1. & rull time teacher may be granted an emer-
genty or parssnal lesave of no more than two (2) daye per
year, nonaccumulative, the day(s] used to be deducted frop
g81ck leave, far emergency or personal sittations that arige
requiring the tescher's potrssisl attention which cannst be
atténded to when achool i not in seasion and which are not
covered under other provisions of this Agoeenent.

Subd, 2. Requeste for emecgency leave must be pade in
writing to the Superintendant of Schools at lenst three {3)
caye in advance, whonever possible and, the reguest shall
state tho reagon for the propoascd leave.

Bubd. 3, Reguests for personal lesve must be made to
thae teacher’s immediate supervisor with sufficient time to
Allow the supecsvisor to arzange for a subgtituts Ceacher.
The District ahall pay the substitute teacher and there-
atter, deduct the District's rate of ?uy for substituto
teachers from the Appropriats teacher!'s next paveheck, This
benefit fa inteinded to be used &5 an entire work day at a
time, Any such request made by ‘a Leacher for this bonefit
Lo Ehe superviaoor miet only indicate that ouch loawe 18 "For

efganal Teasons', Only 2 teachers from high echiocl; foon
undor ligh schoal; andfor, grade school, at any one time,
nay be allowed to reguest this bensfit.

Sukai. 4. Moemergency oF personal lesve day shall not
be granted Tor the dey preceding or the day following leli-
daysa of vacebions, and tha firet and last five (5] days of
the schoal year. (School Distcict 38 Exhikit B, Trial, 166)
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17,

GEEaion, Mike Keesdy dtptes that:

The notes of the June 28, 1970 pegotiation sossion also

Bill [Pedereon]: Since the mlll levy han failled bwice
Thak's whare wa'ie at. |

Doug (Holxtm]:  We are prepared to accept FactEinding ,
(May 22, 1978} and nothing leEs. |

Bill: We cannot accapt the Association’s propoual.

4134 Receas,

8:51  Re=opaned,

locnard [York]: A6 explained, defeat of the nill lpvy pakes

1t impossible for the Board to change their offer.  1f
you have nob changed your stand?

Mike |[Heedy]: We have nof.

Leonard: Then we will draft a full and final written offer
and mail it to you, Will you advise Che Association
Aot to elgn individual contracts? (This to Mr. Feedy)

Mike: We pust reject the Board's poeltfon; and yes, I will
advige them refrain [ron signing while negotetions are
Etill: opem:

207

Mike: 1 feal you chould usderstand that we will adk the
Perconnal Board for help in Crials Mediation. We dn
R wanlk boogoointo the nev school yvear without a
contradt.

Leonard:. Do you intend to negotiate? fecause. by Daug's
pri1ary atabtdement I gathobed that you do not.

Mike: You soen to be Yback-peddling” om what you have
affared through-out our batgaiding sessions. How you
Wank us fo meet you half way. We can't, in good faith,
bargain undéer those circumstnaces. HNo, we do not
fntend to ypield,

Leonard: Then we seem to have reached an impasss,

Mike: I do not say that we are at an impasss, bub still
belisve in the waluoe of bargainiygg.

Lecmard: Avde you saying you will bargain, or afe you still
saying yau want the Doard o de the giving?

Miko: ['n saying we have not reached an lmpagae,
9134 Adjourned .
(School District 38 Exhibit B

In the BAEA's wversion of the Jope 28, 1978 noedotiatisn
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H. The Schael District wae waibing for the DAEA to
lpdicate some novemsnt or make some novement bofora
Schonl Dlatrict would make some offer. (Tr3g, 31)

B.  The factfindere recommendations ware acceptable to the
teachers and until the teachers aaw movencnt from Lhe
acheol District, the BAEA would nob make Curblsr con-
ceaglons.  (TES5, 56, 54

= g Tha BAEA was attempting to resupe nesgotiations but to
g aveil.  ({Trag)

4 The BAEA made no contract preposals. {TE5S)

L The BREA requested mediation with the school Tistrlet
refusing. (Traal, 3z; 34)

£, The Schasl District belleved impasce had Been reached.
Th? HAZR believed drpasse had not been reached,  (Tr3l,
a3

9.  When guestioied about his rocopmendations in the svent
the School District dssued individual teaching contracts
teflecting the School District's latest [ull and final
pasition, Mr, Keedy replisd that he hoped the School
piatrict would not embark upon that conrse and individ-
ual contracts should oot be issued untll &n agreement
had been reached, ([Tr56)

L.  Om duly Lo, 19748, the Schos]l Dietrick iaoued ita pacond

full and final olfer. The second full and final offer was @apt
o all teachers individually. ([(BAEA Exhibit &, Page 2; Tris).
Tha full and final offer received by Mr, Keady on July 17, 1978

conbained the following covar letter and the pignificant aftlicles:

ME, Michael Eeesdy

Unifeow Ditoctsr, Reglon 1
Hontang Education hpmociation
Hox 1154

Faliapell, Hoontanp 5Se80]

Re: Bigfork Publie Schools, School Distelot Mo, 34,
Flatheed & Loke Counties, Bigfork, Montana, its
"FULL AND FINAL OFFEHY, bto Bigfork Ared Bducation
Aagocialtion as o result of an IHPRSSE reached in
collective bargaining June 28, 1974,

Dear ‘Mr, Keedps

Pursuent to the discussion held with you end your
collective bargalning comniites cn the svening of tha ZAth
of Jun@, 1970 and, pirspant to the Board af Trustess of Lhs
D}ELtiCL' we hereby engloss the Dietrict'a Pull and Fipsl
ubber.

Briefly, the parties have oxhausted all adniuletrativse
procedures,. i,n, madiation and fact finding, all to po awvail
ag neither party is able 'or willing to concede any further,
Therefore, in view of the pityation, the Ristrict hag pre-
pared tha Full and Final Offer and, is pnow respectfully
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{Boction 1.. Baglc Conpenaation:

Eegquesting that it be immediately considered for vote hy the :

hAssociation membere no later than MLy 23, 1998, oither bto
acéHept or rajeck,

Fleage advise the Asscciation mombers that: 4n the I
evant the full and final offer (e rejected, then and in that
event, fuch offer will be pluced into dffect Julv 39, 1976 |
for any hsgociation member that responds to the DISTPicE's i
offar of employment., J..... ‘

I

William L. Federson
Chalkman; Negotiation Committos

AETIELE WIT]

BASTL. COMPENSATION
[Fage R=1371

subd. 1, 1978-79 kates of Payr The wages reflected 4n
Lecheduls b, attached hereto, shall bie affestive only far
the 1976-79 achool ¥vear and teachers whall advance spe (1}
increment on the salary schedele. [Bago Btarling wage 59054
aof a pay narbcix]

Subd, . 1995-60 Bates of Pay: Schedule "AY wages,
ghall be incroased By an amdin€ to be negotiated purcuant to
Article XIII, Section 1 hereinafter satforth; end,  teachers
Fhall advance ans (1) incrempsnc on the salary rchEdiule.

ARTICLE TX

ENTRACURR ICULAR. COMFENSATION
[Fages =15, A-I5{ay]

Bactien 1.  Extracurricolar EnﬂpenEaLiaqL Certiriad pErsoane
caveres by this Agreemant, avsigned axtra-duty activities
during the tern of this Agreement, shall recrive appropoiate
coppansation for the positisn ecsignad pursvant to Schedule
"RY attachk=d harate,

section 2. Assignmant of Extracurricolar Dutles: The
Supertntendsnt or bis Jecignono may gFEigqn Wwith tho teaciwty
approval, eRtracurricular ageigoments, subject to estab-
Hghed conpensation for such services, which excsed the
teaching or non-teaaching services prescribed in the hasic
contract. All extra asaigmments shall be nade pursuant to s
sepafale conktract apart from the toachers reqularc academin
tesponsibility. Mo teachar holding an extra assignment
siall be deprived thereof in evbsequent vears over lhis
objection withoub reamonable and jOst caiue directly and
Hnéatuntlully related to the perfornance of that asalgnment.

In Chie event that the Soard le upsble to fipd a guali-
Fied teacher which would be willing to accept a particular
exlracurricular assimment, it ohall bave the »ight to
aspign the sane in accordance with the follewing conditions:

Subd. 1.: The Beard shall fizst offer the proposed
ageignment, In writing &o no fewes than three fairly quali-

hy [y A



fied eligible enoployses, or auch lesser numbor as Lhecs may
e avallable in the school system and, obtaln from each or
then a rejection thereof, alsa in writing.

subd. 2.1 The Boeard having complied with Subsectian 1
hereln eball then have the right to gesiqn extracerricular
dutles in question Lo an emploves quelified and eligible to
acoept the sams,

.., Vhe Board's right to assign extracurricular respobsi-
bilities in accocdance with Subsection 2 lieredin =hall bao
limited to one such sesigument por epnloves,

ARTICLE X

GROUE - THSUTANCE
[Fagea R=1G ]

dection 3, Heslth and Hospitalization Inaurince - Covernse:
The Toard agrees to pay Ieelth inanrante premjums foi cafti-
fi=d personnal on the following basin:

851.23 for family coverage per month
w116 for esuples coveragn per month
§20.92 For singles coverage per manth

Any additignal cost of premium shall be borme by the
enployes end paid by payroll deduction.

ARTICLE T

LEAVES OF AUSENIE
[Fages B-LB, A=1d4a)]

agction 2. Emergency and Personal Loavia:

sibd. 1i A full-time toacher may be granted an epsr-
goncy or persanal leave of no more than two (2} days per
year; non-acdumiletive, the day(a] used to be dedusted Froin
gick leave, for emergoncy or persomal situations that arise
tequiring the téacher's personal attention which cannot be
attanded to uwhen Bchool 18 not in sessicn and which are nol
coversd under other provisions of this Agreensot.

Sund. 2: Requests for emecgepoy leave must be made in
writing to The Supsrintendont of Schools at least thres (3
da¥s in advance, whonever possible and, the reqgquest ahall
ctate the reason for the propofed leave, The District shall
pay the substitute teacher's salary in the cose of approved
EnergeEncy leava.

ABRTICLE KII

CRIEVANCE PHOCEDURE
[Page A=24]

Section 4. Time Linitation sod Waiver: oOrievances shall
not b Valld Ior considerotion ONIBEE the grievance is
submitted in writing to the Schasl District's designaee,
petting forth the facts and the specific provision of the
hgreensnt allegedly viocldted and the particular reliegf
sought within five (5) days afber the date of the FLret
avent giving rise to the grievance becomes kngwn to Lhe
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aggrieved part¥. Fallure to appeal a grievence from one
lewel to another within tha time pz:indn horealter provided
Elall camstituto a walver of the grievence, An effort shall
Firet ba made Lo adjust an alleged grievance informally
betwoen the teacher and the Schosl District!s desfigned’

ARTICLE KIII

DURNELON
[Hages A=28, A-20]

Jaction 1. Duration of Ayjreenent: Thie Agqresment shall
be effoctive os of July 1'?' 157, and n.hﬂ'l_'llgnnnti]kll_u in £411
torce-and effect until Junse 10, 19a3d, provided however,
Artiele X, Grouy Insurarce, Section 2., prepium amounte:
and Schedule A" salaries, net steps nor pducatdcnal
columa therein, mdy be reopencd anmuwally, The Asaooia-
Lion must provade o the Board, ‘not later than February iot,
all of their appropriate proposals. Sald Agreenest -.:-ifl
antomatically be renewed and will continue in full force
and effect for additiopal pericds of two years unless the
Agsociation or the losrd gives notice to Ele other party
not later then February let priet to the aforesnid expira-
tion date or any annivereaiy thereof, of its of their
degire to respen certain provisions of this Agreenent
andsSor additicns to this Agreepent, snd to negetiate over
the terns of those provisions; the notice to respen shall
nome those provisions:

fBAEAR Exhibit 3, Tr35)

19. EScme tipe belore July 24, $9%8, Myr. Holzuw, wrote to

wifir- Paderssts Inguiring about provisions in the Second full and

ig|final offer that vere not discusssed sl the bargaining table.

g [T iE)

0. In Mr. Pedersen's explanation of the second Tull and

a7 |inal offer, he tostified thal:

g, The Grievance Precedure (Article X171, Section 4)
Wad net bpen or the subjoct of ne--:qu:-tiatlmzs- The
gentence of "Fallure to £file any grigvance within
such perlod shall be decned . a walver thecsof." vas
nigtakenly left out and was a typographical error.
[TTr165-167, also ses Tri3S, 89

by The' ssantence of "The School District shall pay tho
pubstitute teacheac's salary in the case of approved
emergency loave." was added Lo the second full and
[inal offer, energency and personal leave (Article
AL, Section ¥ Subsestlon 2.) becpuse there wos sonpo
confusion aboul whak was pressnted at the bargaining
table. “{Trléb=168)
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[ 1% The agreemenl signed on Margls 21, 1998 for Article I1X,
Soction 2 is almont identical to Article IX, Sectian.?
in Lhe second full and final offer. ({Tcl6d) |

#l. [n-a further axplanation of the gecond full and Final l
offer, Mc. York gqueasticonad Mr. Pederson g8 Follous: !

Mr. York: 0n School Roard's Exhibit B, we would Tike
official potice to be taken of tha document that starts atb
tha Ctop, !Recommended Draft, Article X1, Scection 27, moving
down,  then, te sibdivision 2, that the Board copcedsd Paying
for the gnbetitutes, which i% n concesalon Far and ahove
¥hat Lhe teachers had reqguested and whatb the Board pressnted
oo Jone F8Ch; that BAER Hupbet 1, in fact, glves the teachers
much pore Ehan what tlhey had requested or what had besn
bargained for op Juns Juth.

MC, ¥ork: Ig that a correct statement, Mr. Pedorropt |

Mr., Pederdon: well, It 14 a clarification of what we pre—
dented on the 24th. We added that sepktence thars te -- i
other: words, there was confusicn on subsection 2 when it was
predented ae to who wae to pay the pubatitite on emscgency
Leave. wWe had agreed that we were not changing that, bul we
wera ablll going to pay the substitota in smergency  leave go
o lncorporated that into our Full and Final offer, a
sentence 50 that thece was po misunderstanding that tle
Echool Ddstrict wonld pay the substitute for smErgency
leave. (TrleT, 17-28- g8, 1=9}

ME. York's statement-above is pot an adnission of wropg
doing {bypageing the exclusive bargaining agent) but a leading
guestiaon. Therefors, I add validlty to finding 20b because Hi-.
Pedersonls firet respense was of hie pun free thought.

22. In Mr. Keedy's testipony about the secohd full and
final offer, he stated that:

B, Hi. Pederoon did make a prepossal on dune 28 which would
bave left the determination of tho second year's wage
schadiule end other econondc 1fems up bo mid contract
negatiations, The Teachera never accaptad thig changea
frop the February agrecment an a "ciosed" two year
conbrackE. (T 72=75, T7]

B.  CArtligle 1X (Section 1, Extracurricular Compensation] of
the second full and final is squal to the aare Article
in-the firat full and final offsr., .The dabiection is
that no’ agresmant had been reached and/or no discussion
hizd taken place with respect to certain provisions of
both the first and aacend Full and final offer with the
Recond full and final offer being mailed Lo 41l menbers,
{Tra5; B4, T8 BOY.. More specific, our obisction is
the refarance to "certifled personne=l" in section 1 of
Articie 1XK.  [Trifay

0y The pecond full and final effor clearly contains w
dallar apaunt in tha Extra Duty Schedule "B, {TrEd)

=20=
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i, O Junte 2B, 1970, the parties did discuss the principal
subjoct O energency and perscnal leaves but he could
Bot recall the facts of the diccussien, (Trol)

2 The grisvance procodurs vas not open for negotislions.
[Tr35, 4g)

S350 QI ﬂLIl:.' 24, :LE".I'FIr the School District prépared indivd-

Leaching contracts and mailed the contraets the next day aor

TEACHER' S CONTRACT

SCHOOL DISTRICT HO. 18, BICFORE, MOHTANA

THLS AGREFMENT nada and enlered into this 24th day af July,
1578 by and between the Board of Trustees af School Districe
o, 38, Flathead and Lake Counties; Bigfork, Montapna, here-

ingfrer degignated as the School District, and | ,...........
Lois Ann Pile ,....... a legally certified teacher under the
aws 0f Hontann, hereinafrer designated ag the Teacher.
WINTHESSETH:

L. That Lhe School Rigtrict hershy agraes to employ
the gald Teacher to'teach ............, or to rémdec celated |
professional services, vhere asslgned for the school vear,
which beglme ..., . Soptember G, 168%74 ..., and continges

thersafter for a peciod of not lese Chan 180, nor mora thanb
1E7, Ceacling days {exclusive of legal holidays ani vaca-—
tione), o5 designated by the School District,

2.  That the annual ealary to teachers, principals,
speoial teachers, of supervisors, shall be pald in twelve
{12) equal lnstallpents, the Cirst being due September 24,
ind the remnining on the sene day of cach succeeding nonbh.
Ay balance accruing duking the vear ehall be puid in the
lart inetallment. As amended page h-14 Sub=2, 1078-T0
Master Contract.

The Teacher's salary shall be at the rate of
Eleven Thousand Three Hundred Elghtv-aix snd no/10d=-===-
E[BLL,385.00] per annum,

3. Thalt said teachor repreasents himself, or hersell,
to be competent and legally qualified te teach in aald
bigtrict and that the fnformation given in the application,
upati which:-this conktraect iz based, g Lrue and correct,

Said teachor shall be required to have affidavits of experi-
ancae and trepscripks of Collage and Undverslty training on
Eila in the Superincendenl's office.

i That said Teacher shall condock the school inm
accordance with pravisions contained in The Tescher's Cuide
and: Handbook of “School Dietrdet Rol i@, Bigferk, and which
provisiong are incorporated herein by this refoerenge, and 1t
1g further upderstood and agread ag one of the ponditicna of
this contract, that ahould the Tescher be found inefficient
in tha discharge of his or her duty, disloyal to the inter-
egte of bhe school, or guilty of unprofesglonal conddacl, the
Board of Trustees reascves bhe cight to dismiss said Teachor
ind cancel Fhis conbract; and dn such case the part of Cie

o
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of the fsspance of the teaching conlract.

aQnunllﬁnlar¥ 811l wvnpaid will be proceted for the actual
Bima ol gervice, As apended by 1978-79 Master Cantract.

L. That under the provisions of the Teacher's Retirg- |
nent Law, teachers who have slected to come under the torng |
thereaf apd, teachers who heteafter accept positions in the
Slate of Montana, for the firat tisme, are required to pay
ot of their ralarids into bhe Teacher'a Retirenent Fund
gich suns - as ME¥ he regquired by law, which shall be deducted
accordingly by the District. 'The same shall be trua for
docial Becurity deductions. -

. _That this inatrument shall operale as the notics
af election of the Teacher for the school ‘year degignated
horein, and that, unless the Teacher ghall accEpt, mign, and
taturn said instrument tg the rffice of the Superintendent
Ui- 5“'1;] .D]-Btrjl-ctl ]-1:|" - T RN R JI.I.lg.-"Jt I-| l.l:l?ﬂ T bk i - it
shall be-considered as nonacceptance ang the Board of Trug-
Lees will procead to £i11 the vacancy,

7.  That said Teacher will be-allewed 12 davs sick
leave during the term of his contraet, snid sick isave being
cupulative tn .0..... ., daya for the current echool year and
that the Board day require cortification by a doctor it it
desired all other absencos shall be deducted from the salary
of gaid Teacher on the basis af ope ope-hundesd eightieth
{1/1B0} of the annual salary. Beard shall follow gick leave
policy adapted in 1978-79% Master Conbract.

B. That said teacher ghall ke at school by B:1S5 a.m.
and remain until 4:00 p.m. vpless excueed by the pringipal .

oy Order of ‘the Board ol Trietess

ATTEST «
S/Marilyn P. Hylandey Lais Ann Pile
CIEAK TERCHER

S/ Habert Hiclop
EHA THMAN
Salarty Based On:

Training RA + 7

Experipnco T years

Extra Duties 2

TEACHERTS STOHATORE

{The underlinod portiens indicats filled in Data andfor
nﬂdlfég?a Lo the Teaching Contract) [BAEA Exhibit 47 Trdl.,
53,

Tha record is silent as to the reason for and/far the timing

24, M. Heedy stated that;

a.  The tesdchers had untal AﬁEuat 1, 1876 to accept the
teaching contract and failure te execute the teaching
contract woitld mean nonacoeptance by the teachers. Tha
Echonl Mstrict would then procead te £111 Lhe vadant
teaching position. (Tr 42, 43}

b. The teaching contracts ere comsistent with the School
District's earlier proposals and the tentative agree—
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rent reached an the morning of July 25, 1978 but the
teacling contrackt did not address the salary schedule
for the 1979-80 achool vear,. [Tr 42}

c, Sone Ceschers axesuted thelr teaching contracts while |
others held their teaching contracts. {Te 44)

d, There were no pasg firings or incidents because Lhe
Eg?chﬂrﬂ did not execete the teaching coxtracts. (TrC

@iy The eighth negotiation session took place on the svening]
of July 24:pnd early July 25, 1978 with Medistor Skaar, The '
negotiaticn session prodiuced s tentative agrsement on all out-
fianding issues including duty free lunch, elementary teacher
planning tims, health insurance premium cost, smergency leave,
prrecnal leave ond the second yeat's wagn salary, BAEA did make
madifications ta their positions in erder to reach an agresment
but not in the area of a "cloped® twe year sgreemsnt, Mr. Yotk
Waa to prepare the tentalive aoreceent, ([Tr 40, 58, 5%, 63, &4,
93, 11f; Li3)

@n July 24, a subgtantial mmber of other’ teachers joined
the four teachers on the BAER negotistion team. As the meeting
prograssed, the nusber of additichal teachers decreased to about
T or-B. {TE BL, G2}

26. Om July 26, 1976, Mr. York produced and mailed to Me.
keedy Lhe Lentufive agreement reachsd on July 34, The tentative
agremment conglsted of the second full end final offer plus
certain additions but did not include a new salary schedule for
Lhe firct year of the copntract. The additions contained the

follewing significant sectigns;

arbizle W11
EButy Day

Add the following 1auguage L [pmgu A=11] of the Board'a
Full and ¥Final effer, dabed: “July 13, 19768, as follows:

section 4, Duly Free Linch: Each. certified teacher
gradep R-& =hall Rave @ free period during the noon lonch
and recees period of not less tham 20 minutes..  Flayground
and lunch duty will be on a rotating baeie and, such assiguned
Leacher will provided wich & hot lupch,  providsd however,
in the ewent the hot lunch progran is discontinued the
parties hereby ngree to immediately negotiate a benefit of
comparable walue, During thie fres bime, no Lescher

=59
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shall ke reguired to puperviss stodents in the lunch room or
on tha plaeygroond, Teschers shall be allewed to loave tls
gChool grounde, provided they have notifind the offics,
diering this duty froe lunch period.

section &, Elementary Teacler Planning Time: Bach
full time Teacher in K-6 grade shall Have oue [1] hour of
planning Lire por week between hours of B:45 and 3:30.
Planning time mey be din hall hour incrementa. During this

plonning Cime, such taacher chall net be required to have
pugil contack.

(BAZR Exhibit @)

27. The BAEA vobed to reject the tentative agreepent on

July 31, 1978. [Tr 44}, Mr. Keady stated ratdfication was
vartually inpossible becauss he guesded the teachors received the
tesching contracks on or about July 25 or 26 wilh directions to
execule then by Auﬁunt 1. Hr. Eeedy continued to explain by

| ftating that he had not received Mr. York's tentative agreenept
aralt ab the timo the teechers received their bepching contracts:
{Tr 43, 41}

Mr. Eeedy wrote bto Me, York on Ruguet the 1, 167&:

AL lenst in part, this vobte was a result &f the Bogrd's
issuance of Imdicidual contracts to the teaching sisff pricar
Lo my receiving the Doard's draft language (and thus priar
to: the local's being shle to vote on the kentative agreement )
Those contracks aro datad July 24, and the teachers were
glven until today to sign and return Chem.

The contracts indicate that unless teachers did so the
pasitione Would Be considered vacanl, and filled by the
Haard, However, as you know, the beachers in the ape
Bigiied so-callod "lettere of intent" to return to the dige
trict in-the Fall, and consider themselves nlready re-hired
by Lhe Board, to feach in 1978-7% under terme and conditicns
of employment to be deternined through the negotiations
process.

| BAEA Exhibit 6)
28, .On Mrqust 16,1978, Mr. ¥York replied te Mc. Heedy:

Firsl; we acknowladge that the teachers? association
t?"tctEd the tentatively agreed upon modified full and: fimal
affier;

second, -we acknowledge that the teachers! algned letters
of Intent to return to the district in the fall and, we toa,
cansider them re-hired by the Board and, encourage then to
ropart for work at the designated date and ‘tine as instracted
Howewer, all taachere® returning to work on the deaignated
dats and time will be paid and their conditiens of employnont]
ghall be governad by tEE Board'e nodified full and final
offer which, “ia that nodifisd Full and final offer tenta-
Eively agreed upon July 25;

~F i
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Third, ve acknowlodge your reguest for turther bar-
gaining. - In wiew of the impasse, turther bargaining would
pok be fruitful, thersfore, we must respectfully decline. ..

Purther, as wo have been unable to reach you by tele-
phone, we heraby, dinvite and encourage you Lo attend the
public meeting on the evening of August 31, 1976. Dlesse he
idvised that thia meeting is informational only and, not For
the purpones of either, separate or collective bargaining.
(BAEA Exhikit 7)
ad. A public information meeting arranged by the Schaal

Digtrict took place on Auguat 21, 21978, The Schoal Board,
Mediater Gkaar, numeroue teachers and interested citizens wore
present.,  The parbies axplained their positione and anowersd
questioma, {Ty 45, 118)

AL the conclusion of the public mesling, a copversation took

| place between Mediator Skear, Hr. Pedereon and M-, Keady, Duiring

the conversation, Mediator Skear offored her services and Hr.
Ready requentsd they resume npegotiations the follawing evening e
ag 000 &8 poosible. Mr, Pederson replied the Seissel bistrict
would not neet again with the BAEA until the School Blatrict
recaived in writing o proposal which they conpideresd gincess.

Hr. Beedy protegted and stated he would not allow the bBargaining
unit Lo couch thair position in a context which would peet tho
qoneral approval of the §School MMatrict First before the Dlstrict
wonld agree be sit down and negotiate sgein.

After a ghort copference with the ather Scheol Board nombers,
Me. Federson retiurned and agreed to meet the next might, (T 46,
&)

A0, The ninth and last negotiation seesion bebween the
parties took place on August 32, 1978 with Mediator Skaar present,
For the most part of the session, Wodiator Skaar kept che parlies
apart and actod as a go-bebwaan. [Trd8). 'The notes of the
Schaol Dintrict state the follewing, in parct:

Terry Gross presented package offer to the Board from BAEAS

1y, Willing te lower base salary to 53,000 (from Bd. offer
nf 549,056] (Mr: Keedy felt would give extca 558

T

—
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are also Willing to pay the substitutes on their pecssnal
l=ave, it 18 really a non-maney package.,

g
Fiz:30

4:35

to 578 per toacher for Boarcd to finance rest of
packaga) —- Lhen 7980 basa 59,000,

Teachers would pick up entire increase [(45%) on their
Blue Shield policy this year, BEoard pick up entire
cosl on health insurance 79-84,

Duty Free Lunch, Section 4 remain intact excepl dalete
lagt sentence YOuty free recess ahall be contingent
upon oktaff prﬂv1d1n¥ at -least 1 teacher for play-
ground aupervision for grades 4 - -@,"

Preparation-Tigs = amend proposal to Tesd: ALl
Leachors H-6 shall have 1/2 hour per day prepa=-
ration tipe betweeh 9:04 a.m. and 3:30 pim. of
non-pupil contact time sxclisive of before or
after Fochaol, and Lunch time.

Pergonal Leave -- 3@ daye, pay substitutes, not dedicl
Erom sick’ laawva,

2 year closed contract.

Teachers: feel that since they have gone backward and

[Fm.] Bill Pederson asked for a cancue.
Bill digcussad BAEA propasel:

. At firat the offer lecks sttractive, hut savings
in the High Scheol would not help din the Grade Schaool
and it eeens to discriminate againal the Blgh Schoal
Faciiley.

Personal Leaves=the Doard wenls bo maintein thoir
duly 24th offar,

Duty Froa unch-Goard wants to naintnin management
flexibility to provide supervision that may be needsd,
g0 aoffer of July 34th repains as is.

. 8111 Don Tigny asked for some guarantes of Free
time, said they didn't care how long but would like
goe 1des of a schedule.

Bill Pedersan cesponded that if it was dropped
from the contract tho adniniatration and teachers could
WOTE out some sckheduls,

Prap Time==The Board re-aubmlte thelr offer of July
Z4th. Health Ipaurance — Sane ag- July 24th.
Closed Contract = Will agree to i Z-year closed contractl
15 banicnlly the same offer Beard made:on July 24th.
BAER reguested a caucus.
He. Skaar asked to talk with tie Dpard nembers.
Took an offer to the BFEA to lengthen duty=free lunch

tipa Lo A0 minutez [(wording remain Lhe -sams, st
change amount from 20 mipuotes to 30 anutﬂnﬁ

ke
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BAER presented ancther proposal:

1l Lower rates on Schedule B to standacd 7% |
ralee (Would reselt in budgetary savings) |

%) Base gslary of §9,000 for 197E=79 and 3%, B00
far 1wrn5=g0

1) Health Insurance for 78-79: FEpard pay full |
coversge which would be 5485 for fanilies, 555 |
for couples, and £330 for aingles,

4)  Duty Free Lunch: 30 nintles while studentsd
are an the plavaeocind, but would giypEreine
thezr own elagses. in the lunclicoom.

a3} Perganal Leave: 2 daye, teacher pay substi-
Tuter and pot have At deductsd from energency

BEYE.
A | Preparation Tinme: 1/2 hour per day.

Board responded to Me. Skaar:

1]  Hejeot the change on Schedule B. We already
hawve persopnel working. and that chango weuld
be insonsistent with our Full and Final
ODEf=r,

23 59,000 Dage is deceptive becsuss of tha
Iagquest for 69,300 second year plus insurance.

3}  Too much for ue td be willing to sccept tha
sEaond Yedr; we wonld mot be able to determize
the ozl ot this bips,

Health and Salary proposals remein as af July
24t

4]  R-6 previously offered 34 minutes, but canpor
accapl etipulation of no playgrovnd doty, We
can't becone obligated to hiring soneons
extra if we can't alford ik,

#)  Personal Loeave: 1 day, teacher pay the
subatlitute, pot deduct it from emecgency or
gick leave,

(In affect offering 3 days emergency and 1
day personal].

fh Preparation Tine: Stay with July 24th offer-——
e chandga .,

He. Skaar took offer to BAER.
BAEA proposal to Beard.

L) 197879 Basa Salary of 59,454
1974=60 Hage Salacy of S9.400

2] Health lnsurance: Increase in preantuns paid
by beschers in 78-79, Board pick up tota
package coRt in 197S-g0.

1) Duty Free Lunch: 30 niputes duby Free Junch
and. free of playground duby--but would take
if base wag ralsed to B9, 227, :

3)  Personal Leave: wWill take 1 day ag offered,

3y Preparation Time; K-B teachers haye 2 hours
axcinsive of pupil contact per week--if want
to, can lump==not bafore or after ochool.

4 h Pe faic]

Board to ‘BAEAT

Will stay with Ehe 30 minute dutyv-fres lunch Lipe
and: personal leave of 1 day ag offered. We fool

e Iy P
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we are not getting anywhers, Go will stay with
affer of July Z4th and propase we break ofF for
tonigle,

12160 - BAEA woild like bo open again tomorrow at T:30.
Fromise to have propoeal for oonsiderabion,

Bill Tederson told mediator that board felt thay
Were nob getting anywhere.  She proposed we mesl
again on August 23 at T:30, DBoard told her if the
BFEA have any propagals they {the Board) wonld
WALl wntil T1:00 ‘a.m, Lo consider any such proposals.

12=78 BARA Lo Board:

1} Duty Free Lunch=--10 minutes with a naximmm of
I teachers on playground duty per day.
I intermediete and 1 primary tsacher, on
rotating bagis.

2% Insurance--Teachers this year, Board tolal
PacKage exk year.
3} Ealary=-as proposed on July 24th oK.
4}  Pereopal Leave-—1 day QoK.
aj EEHE?TﬁLiﬂH Time== hours per wesk ns proposed
125509 Board ashed BAZA to elardfy on how plan to handle

Lhe lunchroom duty,

118 Ginda Skesr: Well, if rest of the package is
eoceptable both aldes could get togethar amd work
put the wording. ;

Bill Padarson: Best of the package 1e pob accept-
gble.. We cannot possible go with the insarancs
and prep time as they propose.

Linda: Well, toporrow-=T:101

2F

Bill: WNo, ITf they want to cubpit, im writing, a
different proposal we will consider it and then
meet 1f We foal it would be profitable. We will
atay with the proposed change on pardonal leave of
1 dey, nobt deducting it feém glcl oF amergency
lenye: and tha 30 ninubes dity frees lunch tima-as
Wa proposed.

130 Masting ediodrned.
{Schonl Migtrict 38 Exhible o)
31, In addition to the notey sbove, Me. Pederson esplained

flthe Schosl Disttict requested throtoh the mediator during Lle

secsian that the BAEA put thelr counter proposple in weitten form

because the proposals were hatd oo follow and evaluate., The BAER

did pot reduce their counter proposzls to writing. (Tr 181=1B3)

e, Pedergon- agreed the "profitabia® statement (00 abova]

mans that Lf a proposal is submitisd in writing and the proposal

=
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ie acceptable o the School District, they will then decide

whather o got toa poturn to. the bargaining table. {TClRR, LE9L

ME. Pedorson also stated that at this asession both partiog

mads propesals different Fron previons propoesale.  (Tri&%)

32,

In explanation of the last pegotiatics sessidn, Me,

Feedy statad thai:

d3.

Ho tenative agoesment was reached at the Augustl 22,
1978 meeting.

Both the School District and the BAEA made proposals,
countor proposals and cohcessicns.  (Tras, 40)

The 8AXA made geveral diffarent proposals, increasit
zonn banefits and decreseing athers Eﬂnntitﬂ, K
effort to arrive at a labor contragt.  (Trdd, &%, 66,
A0, E140}

During the medlation session the lasues of the negori-
ntlon were clear to the BAEA. The parties mutuslly
inderstood the oulstanding isguea. [ does nat know
what he could have dope differently im a written pro-
pasal.  (Tr200-211)

The School rejected the BAEA's later proposals stating
Eg: ggﬂpnnala Were pot sincoere, and declared an impass.,
rs

Ha did consider the BAEA"S proposalo intelligent
(Traa}

The School District would only meet iLf the BANA Firei
subnitted & written proposal to the School Board and if
The propasal appeared lncere. (Trad)

Early on Awgust 23, 1978, the pedistor was attempting
to arrange another negetisting session For thal svening.
1Tr20E, 204}

The partioa have nol met in negotiations -again. (Trdag,
Akl

Playground duty or not, during duty free lunch, =ffecksg
atraut 13 put of 44 or 45 teachers. [(Teid),

At The conclusion of the August 22, 1970 negotiation

seagion, Hr. York advised the School piatrict te implement tha

third full and final offer which contained the latest Scelionl

Diateict cdoncedsions. (BAEA Extilbit 9, Tolis, 138}

34,

AUGUIRE 24,

The Hews Release iasued by the School Districk an
¥97E, sthted:

In regdards Lo the negotiations seeslon with tle Bigfork

Ares Education hegociation affiliated with the Monkana
Fducation Asdeclation an hugest 22, T would like to: make the
fallowing statement on behalf of the Board of Trusteess.

ST




| schioal budget or vige-versa. Mr. Pederson further states that
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n

Far

| BRAEA noveyr proposéed to the school digtriet the additicn er the
alimination of teacking positisns in the school svstam, (Tr 194,

g
g 27

Firsk, it was not hatd ko recognige that the EBducation
Asociation was more Interested in eetting the Board wup lor
B proas releage than they were in negotiating, Their offer |
t0 reduce the bage salery to §9,000 and reduce rhe extracur- |
ficular pay for coaches in order to provide duty free lunch
and proparation time for tho [-:i:ultrgarLen thru Eth grade i
Leachers - appears vary generous ot firet obsmsrvatlion.  However)
they did not go on to say that it wee s package offor witl |
provieion for s base salary of $9,800 and the Board picking
ip- the entire health insurance premdum for the 8«50 school
year, which would amonnt to an estimated 15 to 20% budgelacy |
InCreage next year. Alae we can not fransfer monsy from tho |
higl school budget to the grade schosl budget, therafore, .
the Eoard felt it was discriminatory ke ack tho nhigh ‘echool !
tedchere to toke a reduction in pay and in extra-dity salaty
to provide the K thru & teachers additiensl bepnefits in the
Maoter Cantract,

AL the public mesting the teachers indicatad .thak
galary was not the lesue but Perspnal leave and Outy Fres
lunch were, In tegards to Parsenal. Leave the Board did
Hodify their offer to provide for one day. Personal Leave,
nop-deductible from sick or emorgency leave. ... ...

In regard to Prepdacatory time and Duty Pree Lunch,
These itams lovolve only the B thew 6th grade teachers. The
Board did modify their offer Lo provide for a minimum of 1/2
bour of Dmty Free lunch but did not chenge their offor: of 1
hour preparatory timea,

Tha Education Association®s last proposal of a minioun
el 1/2 hour Dty Free Iunch with a maximen of 2 teschers per
doy assigned noon playground duty and 2 hours of preparation
Eime exclumive of pupill contact per wesk botwean Clhe lourc
af 4 a.m. and 3;30 p.n, doss not appear like nuch on the
suriace. Whal it meaps 38 Chet based on 12 teachers lp the
1st thru 6th grade, they could bp assigned 1/2 hour of noon
duty ‘every 6th day. Tha obther &5 days they would have 1 hour
Duty Free lunch,  Considering the school day for the stodents
5 9 a.um, Lto 3:30 p.m. or 32 1/2 hours per week, the ¥ thry
6LY grade teachers, in effect, propofe that the adninistra-
tion can only assign then pupil centact of 26 hourg por
Week, while state sEandards provide up to 28 holurs per week.

The Doerd's position &8 that an inpasse has been toached
With the Bigfork Area Education Association and that LF they
have any further proposals thoy should subpit them in writing
to, the Hoard and if it appears - that the Association is
vincere in tholyr propgadal the board will meat with thien.
[BARES Exhibit 14 Trl7l; 172
A%, Mr. Pederson ctates that BAEA never proposed any trang-

of monies from the high school budget to the alementiry

==
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On the ¥itneas stand Mr. Podereon explained ippasse as

Hr. York, direct examination:

En:%: Thoy are alleging in the Complaint that you
Casled an lmpasce ta bargaining; can yon @tate narra-
Live-wise why you felt the need ©o call an impacsae?

Fedorson: Well, First of all, 1 didntt feel that what
Lhey wers nsking for wae to reduce the salaries of all
the teachers in order to provide the duty free lunch:
and preparatory tina for the K through &, and then wers
algo Beking ur to pick up, [ believe it was in the

ntl?hhgrhnun of around 320 parcent comrmitment far the

following year -~ 16-to 20 perdent. Anyway, 411 the
proposels wern proposdls that I did net feel ware
really sincere that we. could accepl, and you might
raview in the nokes here that we exprossed thal bhe
padiator —- 1 balieve it wag acound midnight —- and
thet we did agroe to elay on after that o see if the

BAER would pregant unmztﬁing that appeared sincers, and

we didn't Feel that their last offer was sincers, and

We -Were Just asa [ar off ac we aver were as far ok

reaching an agresment.  [(Trl72, 6-24).

York: ‘Again, I would ask you, de vou considdar this
11:20 progossl nade to you as a sincers affort by o
Ferty to rTaazh an agresmenty

adereon: Mo
Tork: Why?

Paderacn:  Becaune acking §9227 in which to accapt ths
duty free lunch; in other words, to take the duty free
Aunch, ‘In other words, T think we narcowsd down in
negatintions that dity Efres lunch and preparation tipe
Are a- fouple of the itens that we had held cut to far
(uite some tineg; thiat we wanted deleted from the con-
tract. ‘And 1f you go back to our meoting where we
reachad Lentative agreement, Me, Keedy said that there
was na way that he could reach agreencnt if wo left
thoga cut of the cantract so we did conceds Lo put
those back in the contract with some modifications at
that meeting and Lhen to reach tantative agresmsnt that
night. Then we go inte thie pecting, end we just start
in manipulating around, it appeared to =ma. (TE 174,
Q=20 = 170 1=14]

Mr. Billey, crpss examination:

Hilley: July. After July, what was the big hang-up
between Lhe parties, and the reason 1 am aeking you
thic is yesberday, we were charactecizing guite a hit
about pegqotiations and what the real hang=op was.  What
Wil The . resl core difficulty or difficultieg babwesn
the parties in August primarliy? 1 think we have ko
put Auguat,

Pederson: 71 really don't know. We reached tentative

agresnsnt, and 1t seomod like everything etill cams
Back around to Sectiond 4 and 5 [Article WEI; Duty Free

i, [
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Lunch, Rlementary Teacher Blanning Time] in the cnntractt
fTE 184, B-143% {

G Examination by Hearing Zxominer:

Hearing Examiner; But the hard core seemed to be thoge
fgroupu) in other worde, 4 and & on one slde; vages on
Lhe oihery?

Mr, Pederson: Well, wagee had been protty well settled at
one-time. In obther words, everytbing —— we reachad a
tentative agreemant on the 24th, When e went back in
o Auguat 32nd, it wae hard to tell jost what was Lhe
tesue, In other words, 4 and 5 @eemed Lo get back into
1t. Ih ather wordns, there was manipolations with the
HﬁEEH that T thought wers pretty wnTl gattled; bur
schedules and so forth in order to get at items 4 and

5.

Hearing Examiner; Basically, what my bly giestion is is
Lhie; ! would like to Know the subjects that wers
cutstanding of so-called impagsse or that you quys
couldn't agree upon at == 1f you wank to wse 7/24
negotiation meeting and 8422 negotiation mesting; in
othar words, what wers the subjects that wern ogt-
standing?  That 1e oy question.

Hr. Tederscnt 1 bealieve it was health insucance, persoial
leave-and preparation tine. EBagically, the ealary was
EJUELu&anE back and forth, It was th= moving of tha
salary back and fertlh as bbb providing money oy Lhosa
othar ltems. (Te2ld, 10-27; aleo see Trldl)

I believa the outstanding issues in negotiations aze duty
free lunch, haalth {nsurance snd preparation tine as stated in
Einding 30, 12:38 p,m. and 1118 a.m. 7 reject Mr. Kaedy's
axpanded lict of outetanding lssuss in findings 3B8c. In [linding
A0, 12:30 p.m.; the BAEN proposed duty free lupnch, health ingpr=
ance and propatation Time and approved salacy's and petcacnal
leawea.

37. Mr. Pederson further answered that preparation time and
duty fres lunch, Section 4 and 5, are policy decisions of the
school Doard, (TrlTa, 179)

3. Me. Keedy explained inpasce as follaws;

a. Mo, ¥ork, Fo-cross:

Hr. Yérk: -Bo both porties were giving and . taking and moving

alopg in what Chey falt was good faith bargaining on
CRrraln Bibisoke, anthnEthn_uere retpining o f1xod
position on certain othar sebjecta; dan't that a fairv
sraluation?

Mr. Reedy: I think 1t is. ({Trlbl, 15-19)
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b Mr: Hilley, re-redircot:

Ar. Billey:. After Auguet 2Zad, wos the Board's position |
wery  Dixadr i

Mr. FEeedy:r 1 an sure it was because the Aoard paid at the
conclusion of the Augoot 22nd meeting that we had
reached an itopasse and that they wouldn't mest with g
ﬁuaiq Lo resupns negqollations unless We pel certaip
conditiane, (T 183, 2E=28 = 1 1T S [

., Mr. Hillay, rebuttal:

Ke, Milley: All right. HNow, I think I &0 have one other
question Wliilch was asked by M. b'Hooge to ME. Pederson,|
and Lhat was at the end, and let's say August 22ngd,
What wera the gut core issues, 80 to apesk, of collec-
tive bargaining, snd why @idn't the pactics reach an
AgroeEnenl?

Hr . Beoedy; Well, on the iZnd of Rugust, thers was Bovement
of otk sidea, and we were, in our judgment, moving
closer apd ologer with every paseing hour to an agres-
pent. I oguess in answer to the second part of your
gquestion; thio meating did not result iR s settlenent
because it wae adjourned by the School Distrier at L
AyM. or gome sinilar howtr with the announdement to us
that they wouldn't return to the bargaining table uptlil
Wi subimitted a written proposal which they considered
sErious ar Aincers. The gut or core lesues that you
relerTed to, [ guess were those that were atill out-
otanding an the table, Incloding salaries, health
insurance henefits, the length of the duty day, the
quistlon af personal leave, Lis availability to the
teachers, 3 proparation period in the elementary syntom;
in order to forge an agreement, we trisd everyvthing we
could as.a bargaining beam to offer a series of proposs=
als to the School District's team in packege form,
reworking the package from time to time in apn attenpt
to find sonetbing in that mix of Lssues which would
upgenl to the School District enough for then to eithar
rake A productive cosnterproposal to U or actuelly
Iaach agreencnt,

(¥ 207, TR =208, 1+8)

3%, 0o August 39, 1973, M. Keedy wrote to ME. York as

tollows, in part:

This ia dimply oor request, on behalf of Lhe Bigfork
Aren Bducslion Association {BAEA), that syou and/for tEE
trustees” negotiating team meet with us at the earliest
Dﬂﬂglhlu opportunity to vesume negotlastlons oo the 187H=BO
cantEcpoct.:

o Welre prepared to paat any tiee; bubt For your connider-
ation propoga The [ollowing, alternative dotes:  Sepbapher
Byog, - Voor B September $3; 13, 13, Id o 1%, L9785 ‘Would
you please advise,

(BAER Exhibit 5}
ad. Neither Mo, Feedy noy the BREA received a reply bo Mr.

Reedy®s Auguat 2% lotter. (Tr 50, 1%4). Mr. Pederson explained
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Ehat le wat aware of the lebtter, but at about the same time tha
Echool Ddatrlet became aware of gome of the teachers forming the
Blglork Teachers Association (BTR) and the Selool District wae
not sure which groop they should barcgein with, [(Te i34, 144)
1l. At a special School Board meeting on Rugust 30, 1974,
the School Hoard orderad tle inmpleamentation of the Wages, holrs
and working conditions gontained fn khe thitd full asd Fipal
offer. [BAEA Exlibit 9; Tr 140, 156), ‘Tke inplomanted Wages,
bours and working conditions incleded, inairsbee premium cogt,
extra duty pey, perascoal leave, basic work day, plus the Aigust
22 Bchool Distriecl consessions. (T 15&). Some of the lbsms
lmplenented in the third full and final offer were unaatiled
palute of pegetiation. {Tc 120, 1219
Hr. Pederson explained the reason for ioplemsnting the thisd
fll end Einmal offere as;
&, ~Both the teachers and the administration lind to be
avare of the donditiens thoy were working under. (Ti
L36]

B Echool wag sterting and the Sghool Uistrict unilaterally
lnplenented the th?rd full and final effer and imposed
the offer upen the teachers.  (Tr 137}

42. On August 31, 1978, the Schonl Distriet called all
teachers to a spston wide orlentation mesting, AT the meebing,
the Bchool District passed out the third foll and final offer apd
Jor Eslick {superintendant of Bigfork schools| stated that he was
instructed te inform the teachers they would be woecking under the
conditions sebt forth undec the thicd full and final offer. Tr
135, 1201

41, In-eacly Septepher 1978, Lhe BTA circulated che
Enllnwinq pelition:

A majority of the smployees of Bigfork Schasl Districk

H18 have elected to diaclaim any Interést in the Montana

Education hsacciation andfor Bigfork Area Education Associa-

tlon of representation for the parpeses of wages, hours,  and

any ‘other canditions of amploynent.

Wi hawve formed our gwn o alternate group hereafter to be
called the Bigfork Teacler's Asgociation.
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. Therefore, in view of our decision we respectively i
|[aie] request that your affice provide us with the necessary
formi and instructions in order to sccomplish auch a disaf-
fFiliation.

Sincersly,

-

=
Richatd o, Bailtd, Jr,
Actibg President

Dated this &Sth day of Seplerbher, 1976

5/ Teachers Signatiuces

[Echoal Dletrict 38 Exhibit D}

The above decertification petition wae executed hy 23
teachers of the Blglork. School Syotam, The petition was hand
dolivered to Mr. Eslick on September &, 187E. (Tr 158). ‘The
petition was recsived by the Beard of Personnel Appeals on
September 11, 1974, (DC.#5=78, Ty 12Z)

4. A letter from the 3TA ©o the Selool Districk dated
Septepher 7, 1978 abates:

Encloged 18 o copy of a certifiad lstter Lhab was sent

Lo ME, Roberl 3. Jencen, Adminlegtrator, Stete Board of

Pursonnel Mppeals, Helena, MT.

Fursumant to Section 59-1606 (1) (41} of the Hontane

Roviasd Codes [39-31-207(al{ii), MAC] we {the majority of

cartified teachars of School District €38} do heroby petition

to decortifly the Uigfork Education Associaticn:. We also
request that the scheol board immediately recognizes the

Bigfark Teachers hadecistion as the excluzlve reprepentabive

of the cartified teachers aof Seleal Dletriest 190,

We wish to reopen negotiations as soon a8 poseible.

[Echool District 38 ERbibit E, Tel3a)

45, A mesbting betwesn Mr. ¥York, Me., Eelickx, and Mr. Pedersan
toak place on Saptenmber 12, 15780 In axplanation of the meeting,
Me. Enlick atatad that:

B, The meeting was to deteinios 1f the BTA was ceal.
(Triss}

L, In the comparison of the signatures on the decertifica-
tion patition to gigred conbracts apd to duss check-afi
cards, Ele decertification petition rapragants the
najority of teachers, [Trisl}

We decided to nant with the 3Th, [Triss)
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This tentative ngresment was put inko encl teacher's mail hox.

e L

wrotn T the BT sz followss

AMENOMENTS TO THE JULY-1, 1578 MASTER CONTRACT LS ARREED
UPON BY THE SCHODL BOARD AND THE DICFORK TEACHERS! ASSO0]fA-
TICH- EUBJECT, TO THE BATIFICATION YOTE,

hgraoment page: Bigfork Ares Education Asscoiation affil-
iated with -mEM,

_ To--Bigfork Teachars'! Association

Artigla 1; Bigfork Ares Education Associatlon
To--Bigfork Teachera! Afeociation

Aréicle II, ﬂa-::tl-im 1: pgigfork Area Edication Association

EAEA | i
Te=-Bigfork Teaschara' hasccistion (BTAY

Article ¥, ‘sectiof 5t Addition = In aiel case. that the
t=acher imvalved in ouch a matter Ffesls
that ah extended poriod of time is nocer-
g4ry to seek profesglonal advice, ho ghall |
be granted & makximum of 15 days to obtain |
tihia advice; provided he nobtifies the auper-|
intendent of his inteptions within the
original 48 hoor time epat.

Article ¥I11, bection 1, Subd. 2: Chaoge entdre Subd, to
actual aalary schadule Yo%)

Aetlele Y111, Section 2, Subd. 7 pddicien-*.... one pringi-
pal; and one teacher from the high school
and ong- teéacker from the clementary school,

. #ach teacher being alested by the TR, ...

Article X, Section 2, Paragraplh J: delete to reads H=alth
and Hospitalization Insutance Wwill be apen
Lo negotiations [or the reconsideration of
BObl the basic plan and the asounk af tha
disnkrict contribution for the cecond year
af this agresment.

(EAEA Exhibit LI, 'Trllu, 1z9)

alk,  0n September 19, 1970, the Hoard of Porsonnel Appeals

In response to your petlition of Septemher 5, Saction
59-1603(4) [39-31-206;, MAC] provides:

*Cartification as an exclusive representative
shall ba.extended or continued, as the case nay b,
¢nly to-a labor or eppleyes organdzation the writben
bylaws of which provide for and guarnntee the following
Flghte and safeguards and whoee practices conform La
auck rights and ‘safequarda wer  Provisions are made for
democratic organisation and procedurss; elections arce
canducted pursuant to adeguate standardy and safeqguards;
controle are provided for the regdlation of officars
and agents having fiduciarcy responaibilivy to Che
organlsation: and reguirements exisk for maintenance of
“'LE'M aEL:ulml'_in-g end fiscal controls including annoal
aditn.

A4, dHoon as your local group; the Bigfark Teachars
Association, provides thig office with a constltution and
bylaws af roquired in the above seotion of Montena collec-
Tive bargalnoing statute, we will immediaely seoye the patis=
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d. #n dlrected Mr, York to file an epployer's petition
With the Aoard of Permonnol Appeals.  [Triss)

46. On Septenber 13, 1978, Mr. York wrote to the Board of
lersonnel appoals ae follows, in park:

Pleans congider this lotter as s walid petition pucsuant
to Section S8-1606 (1) (b) [39=31=207[h}, NAC] of the Montang
Fublic: Employesc Collective Bargaining Act. If a Particulsr
[ﬂ:? ip requited, please supply my office (C.o. D, b with
- | Lol S

, Thic petition fe E£iled in view of conflicting Fepresen=
tation claimg, i.e., botween the Bigfork Area Education
asgsociation, affiliated with Montana Sducation Aszociation

(BAER)s and, the Blgfork Teachnrs' Associustion [BTA),

47. Me, York advised the School District tos withhold oG-
Clation with the BAEA and stated they would need an election to
detarmine the majerity status. (Tri3s)

40. AL a special meeting of the School Board on Septenber
15, 1978, the School Board and representntives of the BTA met.
The school Board vobed to rocognize the BTR. [TTi55)., 'The
Bpard's minutes reflect the following:

¥o.sae these minuten are under date of Sapbenber 15, 1990,

The next o lagt paragraph, "Gordon Guenzler moved to pacog-

nize Riglork Teachers Asgociatlon and authorize negotiaticons

cofnittses to entar into neqotistions with them. Mobion was
cecondad by Ronald Fierce and careled unamimously."  The

lagl paragraph i8 "Motlon carried to adjourn." Theese

minutes ware approved on October 9, 197@8.¢ VPE13Y B=L4},

In explanation of the School District actions, Mc. Federson
stated that they had received a-copy of the decertification
patition from the BTA which contained signatures of the majority
of the teachers: and the Schoal District felt that since it was
the najority of tha teachets, they should deal with the BT4, The
above Sclool Board minutes do not state a withdrawal of recogni-
tign from Ehe BAEA, but the School Board*s intent was to withdraw
recognition [rem the BAEA. The School Dietrick secognized the
B without an election. [Triz?, 185, 1B&)

49. The Schopl MMatrlict and the BT pet once on September 10
1970 and reached a tentative sorespsnt, The follewing chnngnn T |

the third full asd Final offer were agrond tos
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Ltion on the mployer and begin the election procesdings.

[T &5-7d)

3l. TDuring the week of Septanbar 18, 1978, the following
noticeu wppeared in the teachers roon, elemontary school:

AtTention A1l Teacharail

There will be A geoeral wvobe among all tesches in tha
Bigferk Schuals Tor the pifpese of debemmining ratlfication
or nen-ratification of the negotiations agreenent reachod by
Lhe B, T.&. and tlie School Baard lagt wesk.  The voting will
take place in the GUIDANCE CFFICE, ROCH 106 of bhe Hics:
SCHOOL on TUESDAY, SEPTEHMREAR 26, 1978 between the haurs of
B:00 AM, and 53100 F.M. Foll details of the votipng proce-
dura Cait be determined by consulting ths appropriate nectiop
of the By=Laws of the Bigfork Teacler's Sssocistion.

(BAEA Exhibit 10, Tel22)

#2. On September 29, 1978, the 2TA filed the necessary
by-laws with the Board of Parspunel Appeals, (0OC #5-76)

L4, The board of Personnel Appeals sesved the. decertifica-
tion petition on the employer on Octobar 2, 1076. (DO Hi~78)

34, 'The Hoard of Persomnel Rppeals antered the following
order, in pert, on Ockoher 12; 1976:

_ The validity of this Employer Petition, First Amendnent,
is recognized dnsofar as. the above=cited information indi-
cates Chat thers has been a sufficient demand for recognition
nade af the snployer by tha DTA and there is a guestion ae

tg Ehﬂ recogilized bargaining representative’'s majority
atatus,

Howewer, Lhe Employer Fetition, Firsl Amendnent, dis
based o and cecks Ele pans remedy as the 3TA's Decertitica-
tion Petition (1.e... an election to deternine the exclusiyve
repregentative of the bargalming unit o bhis matter).
Becanse tha BTA"8 Decertification Petition id now belbog
procesded, 1t is deemed unnecessary to repeat bthe process of
dElHEﬂlnlﬂg who in fact repregents the majority of those
nmplnraas in the bargaining unit by serving the Emplovier
Fetitton, First Apendeent, at this time.. Therefore, the
Employar Fetition, First Amendment, will not be sacved
pending resclution of the BTA's Decertifivation Pebition in
thirn matter,

{Employer's Petition, Biglork)

55. At the time of the hearing in thie matter, the School
Digtrict had not voted to accept the tentative agreemant with the
BTA but will vote on the tentatlve agresmsnt, [(Tri2g)

56, On Ocbober 31, 1994, the Board of Farponnel Appeals

eflered the follawing orden:
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(FE 23). The question here is the School District's intentions,
Lining mnnd the effect of Isasuing the individial teaching contracts
The School District argued: thak the individual teaching contracis
Wiare nesd=d to' erploy feachers under section Z0=4=201 MCh, which

Etates Iln part:

, Hoving considered the incumbent labor nroanizatics's
Hation To Disniss or to Foatpone Indefinitely and Lhe
enplayer's Brief in Oppositien, the Board of FPersonnsl |
fppaala orders an fol lowe: |

: 1. That the Mobion to Dismies or to Fasipone Indefin-
itely be denied. '

I That, in view of this Board's investigation and
Ehe unfair labor practics charges filed prior ts the Filing
ol thig decertification petition, an electlon will not ha
Aclieduled nntil this Bosrd ic assured thet the noceseary
laboratory conditions are pregent.

(O IH5=TH
IV CUAHGES, DISCUSSIoN, AND CONCLUSION OF Law
A LLE £20-1, Count 1.
Tssuing Individual Tanching Conktraces
THE CERACE {in part});

On or aboul July 24, 1978 during the bargaining procens,
tho Dafandant issued individual conteacte ta Lhe teachera
with & depand to retorn them within ten (10] daya. This wasn
individual bargaining, coeccive in nature, and an attempt to
dery teachers their rights ag protectsd by Sectian 59-1603 (L)
n.C.M, 1947: Te EﬂDEt?thttu a failure te bargain in good
faith under the rationala of ULP 17-197%5, Billings Bducaticn
Agfoclation w. Schonl Ddatcict #2, Billings High School
fistrict. Wotice of re-enployment laﬁfiﬁﬁ_hnﬂ been. isruad
to- the teschers on or about March 23, 1978 which vere Eo
hawe beon returned no later than April 20, 15878 The
Defoandant Schoal District had all information pecessary
relating to which Eeachers would be veturning for the
1978-79 avadenic year and wWiers there vere vacancios whlcl
Would have to ba filled during the sumpar,  Iesuance of
individunl contracts inm Julw, with & ten day pericd faor
doceptance, cerved ne pilrpose except harrasamant of the
teachers and interference with bargaining.

DIGCUSSI0H.

The school district isaunsd individual teaching  contracts.

Each Leacher shall be employed under written contraot,
and #ach contract of emplovieent ehall be suthorized by a
proper repniution of the Lrustees and shall b executed 1o
duplicate by the chairman of the trustees and the cleck of
the district in the name of the district and by the teachor.

The Montana Statuce does not sutlipne e contents nesedsd for
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| Ee ipdividual teaching contract or state when the individual
2| teaching conbtracss are to be issued, i
& Becauge e teachers in the spring of 1978 gigned lettara of |

q|| Lotent to return, the parties considerad the teacliers employed.

5| (FF 27,28). Therefore, I do net believe the school district's

G inpediate intentions were to amploy teachers by issging the

Fl| tndividual tesching contracts.

& Tha School Disbrict mugt dgsue lndividual teachitg contraots

| as required by section 20-4-200 NCA, In complying with the sbove
10 anctlon, the School Distelet must doesde individual ceaching
| contracts in such a way that the teaching contracts ace contracts
12l of employment. and not an erosion of the public opploves's collacs
13| tive bargeining rights. The public epployess rights sra get

| forth in section 39=31=20F MCA an followsd:

15 Fiblic enployees shall lave and shall be protectsd in
the exercipe of the right of self-organdzation, to farm,

16 join, or assist any labor organizetion, to bargain collec-

) Lively throogh representatives of thelr own choosing on

i gueations of wages, bkours, [ringe benefits, and other candi-
tions of employment, and to sngage in other eancerted acti-

I8 vitiea for the purpose of collective bargaining ar other

nutual aid or protaction free from interference, resctraint,
1o Or CcosTolan,

o Fisr the HIAR, this balance betussn the 1ndividual contraota
21| and a master labor pgraonont wig First addressed by the U, 5.
22|| supremn Court in J.1. Cose 321 1,5, 332, 14 LERW %01, (1044)

73| which states:

2 Collective bargaining between employer and the repros

= sentatives of & unit, osually a unton, results in an aceced
a5 to termo which will govern iring and woeek and pay in
that unit, The redult is notb, howewar, i contrack of ereploy-

i AL @XCcEpL in rare cases; no one hag.a jab by reagon of it
and: no ohligation toe any individunl ordinarily comes inkto

21 agiatence from it alone,  The negotialions between onion and
nanagement rosult in what often has becn called a trade

o agreament, rather than a contract of enplaoymsnt, . ... ...

£ Alker the ocollective trade agreement 18 made, the

3 lodividunls who shall benefit by it sre identified by indi-
vidoal-nlrigge,. The smployer, sxcept as reatricted by the

7 collective agrespsnt itsalf and except that he must engage
in no unfair-labor practice or discrimination, is free to

17 saloct thease he wil loy or discharge.  But The terms of
the enployms=nt alrﬂadﬁwu baen traded out. There is

littie laft to individual agreemesit sxcept the act of hiring.

| [Bnpbasis added]. This hiring may Be By Wiiting of by ward
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of imith or may ba Isiplied from conduct, In the sense of
contracts of hiring, individiual conbracts betwean s

eaployer and employes are not forhidden, But indeed are |
necessitated by the collective bargaining procedure. |

Buk, however angaged, an employes becomes entitiod oy i
virtus of the Labor Heletionm hot somewhat ss o third party |
benoficiary to- all banefite of the collective trede agreament)
oven 3F an ki own he would yield to less favorahle terms.
The individual biring contract is subsidiary to the terns of
Ehe trade agreenent a5l ma¥ oot waive ......|Emghacis added]

Individual Contracts, no matLer what the circunstances
Lhat justify their execution or what their tetmé, mey not be
availed ofF to defeat or delay the procedives prescribed by
Lie Rational Tabor kelations Act locking to collective
bargaining, oor to exclude the contracting phployes feom o
duly agcertained bargaining urit; nor may they be wused to
forestall bargaining or to limit or condition the terms of
Lhe collective agreement. ...

1t is egually clear since the collective trade agreemont

i ta serve the purposs contempleted hy the het, the indivi-

qual conbract cannat be pffective ag a vaiver of any batfefie

Lo which the employes sthervise would be entitled: gnder the

trade agréement. The very purpase of providing by otatute

Tor the collective. agreement is to superseds the terms of

seperate agreoments of employess with terms which reflect

the strongth and bargaining power and serve the welfare of

Tl provp. ..,

The above balance and case is in compliance with Ssction
1=a4=101" MCh which states in part ", ..whers Ehato 6L savecal
Frovisions or particulacs, cuch a conetruction is, if possible to
be adopted as will give effect to all." By allowing Section
el=1-201 HCA to ba ysed as an epploymant conlract and a seetian
39-31-20L HCA to Be used as 8 contract fosr wages, houro and
fringe bengfits, thn two contracts meet the requiremsnts of
Foction L-4-101 mon,

Thig egene principle waa reviewed by the thirteenth Judicial

District in Board of Trustess aof Billinga School District No. 2

¥, State of Montana ex fel Board of Personnol Appeals, Cause MHo.

TRE52. The District Court stated in part:

------ [Tha] third basis for requesting reviow is its
claim that the bPA's Final order affectively repealed o
gtatube of the state of Monbana [Section 75-6102, B.C.M,

1947 |20=4-201 NCAL) which action is in excess of the
agancy's statubory anthority, We [ind no such edoinistrativel
repeal of p Montana statule. The Finsl ocder of the Board
af PoERGHEEL Agpeal.ﬂ clearly recognizes the validity af
Gection TS-6102 [20-5=701 HCA].

It iz (4} fundamental principle af etetulocy
interpretation chat when interpretating statutes they
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mugS be inlecpreted, 1f poseible, so that they ace not

conflicting, Therafore, in intorprecing the action of

the Leglalatire of placing the teachess under the

Fubrlie Employess Collactive Bargaining Act which qives

public enploydens the right to bargain collectively and

Lo engags o other concerted activitiss, along with

TH=8102 [20-4-201 MCA| reguiring the issuance of indi-

widunl contracta, 1t begopes chvious Lhat the inten—

tion of the Legidlature wvas not to allow the subsid b

Liom of individunl contracts for that of tle Masker

Agresment. Final Ocder, ULy §17-1975, page &, lines

1-11.

Tha order of the adminletrative agency nerely ceguires
the School Board to "cease and desist from including in
indgividual contracis issued to teachers any mattars toncern=
g Wages, haurs, fringe benefite and ether conditicono of
apployment which have not been agreed toe in a Master BgrEE-
nent!,  Ales, bhe School Ddatrict is forbidden to use indie-
vidial contracts to interfere with teachers' rights guaran-
teed in Soction 59-1603 R.C.M, 1947 [39-31-201 HOA]. Ingi-
¥idual contracts as reguired by Section 75-6102 BE.C.M. 1947
[20-4-201 MCA] may certainly still be fssued ko Billinga
teachers by the Billings School Board., The statute has aot
beon repagled,

Note:  Thig cadee is onder appeal to the Montans Suprens
COUET.

Parte of the individual teaching contrast contaln ntatencnts
naking the contract subject to the L&T8-79 master conlract ns
pmended. Ofher statements added to the teaching contrasl sre ot
n-clear statement of sulbeservience, The wages in the indivdidual
teaching contract conbain ko sbatemsnt making the wages subject
to the wagesd (i the naster agroasait, {FF23 ). Recavas Ltep & of
the individual teaching contract roquires the teachsrs to execurce
the tesching contract by August 1, T believe the intent of the
Gchioal Distract was to force a wage offor and other possible
proviaions ooto the teachera or heve their jobs vacated, oo Juoe
B, 1774, the School District quesiioned the BAEA's attitudse
concerning Individual Teaching contracts. The guestion was 1if
Lhe Schaal District should deaft its second full and Final offer
and issde individoal teaching contracts to reflect the full and
fFinal offer, would the BAEA adwvige the individual teachers =
aign' the contracts? The BAEA prolested and stated "no®. (FF16,
17g). In ocder to start the isplamentation of the Schoal
pistrict's second full and final affer, the Schoesl District

ispued i1ts fecond [ull and final aoffer on July 10, 1%78 to ebsch

wdfm
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teacher. (FF 18}. 1In an atvached letter to Mr. Heedy, the
schaal Digtrict requested the BAEA to vote on the second [ull and

[inal offer no later than July 23, The létter also atnted that

1F the DAER rejectod the Becond full and final offér, the offer

| would be put into effect on July 24. (FFI18). On July 24, the

! Echool Distrlet prepared individual teaching contracls. {FFd) .

Aleo on July 24 anhd epcly July 25, the parties roached & tentp-
Eive agreemsnt, [(FF25), The teachars received the individual
teaching contracts on July. 25 or 26, (FF27]. The individual
tesching contracts wers conelstenlt with the tentative sgreepent
and earlier School District proposals because the teaching

contracis addressed enly one yenr of 8 two year agrasment and the

L3
i
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i
17
i
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i1

first year's wage offer did not change from June Z8. (FFLE, 1B,
23, 2ab, 25,:.26]. O July: 31, the BExEs redected the tentabive
ajreepent, {FF2T}. The teachera had until Auquot 1, t0 execute
and return’ the individual teaching contract or their teaching
poaitlons would be assumed vasank. [{FF23, 244},

Montana's statute i85 silent as to when the School Disttdct
must ipEue individual teaching coptracts. Why did the School
District iesue thé individual teaching contracts before the
negatiation sesasisn or during the npegotiation ressions on July 24
and 257 Why did the School Dlstrict issue the individual teaching
pontracte before the teachers had g chanes to vote an the tenta-

tive agresment?  Why did not the School Dlatriet fssie the indi=-

Augual 31 or after -an approval of 4 tentabive agreenent? 1 ik

only conclude that the School Distriet tiped the issuance af the

| individual tesching contracts with the colleetive bargaining

| process, The School Bistrict imsued the individial teaching
contracts boafore or durlig & nedisticn-negotistion session that
iPrDﬂﬂﬂﬂﬂ i tentative agresment. & mediation-pegotiation session

iz & delicate tima. T can only conslude that the tining of the

A=

vidual teaching contracts in May or at the system-wide nesting on |
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teaching cantracts interferred with the collective bargaining
process.  Thne School Ddstrict argues the affect of ieeuing the i
Individual teachars conbtracts wag immaterial becouse & gobsbbmn-
tinl mumber of teachers had joined the BAEM negobtisting toam and
the wvote on the centative agreement was only A natter of formality
T disagres becauss at the time the tentative agresment wis reached)
andy 12 teachera ont ol a possible 44 or 45 teachers swers presenl, |
not a majority. (FF2%, 32]). 1 also disagres because a tentative
agrespent. can only become a ratified contract after being subject
To & woke in A denmocratif procesa--adequale notice of the meeting,
review of the Tentative agresment, dlscus=ions and a depoccabic
vate,  Bee finding nunbar 50 for Montana's Roqudrements for a
ution to'be a democratic crganization,

The sSchool District alsc argues that eince there were no
nass firings or incldents bacavse some of the teachers did pot
arecuts. an individual teaching contract, there was no affec:t in
fesuing the individial teasching contracta, (FF24). ‘The School
Diptrict states in a letter Lo Mr. Keedy that the BREA had unsil
July 23 to vote on the second full-and final offer and i1 the
offer vas rejected, the School Bistrict would satill puk the offnor
Inte effect on July 24, The mane day, July 24, theé Schoal bBis-
ttlct prepaced individual teaching contracts. On the ovaning of
July 24, the parties started a pediation session that prodoced a

mative agrasment onoeacly July 25, [FFLIB, 25},

Looking at the above codrce of action; the Schosl Distriet
was effectively telling the BAEA on July 24 Lhat bthe tenchers
wile golng to wock under tha wage set fortli with or without a
nadiation session that evening. The School Dietrict was effec-
tivaly telling the BAEA on July 24 that the teachers were going
to work for the wages sebforth with or without a tentative agreas-
mant, The Schaal Dletridt was effectivaly telling thea BAEA on

July 24 that the teachers were golbhg Lo work for bthe wages sot-
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| forth with or withaut tho menberslip approval of the rentative

| discourages their membership in unions,”

agrecuant, The sffect of the Schoeol District issuing Lhe indivi- |
diial teaching contracts wes to tell tha teachers that the BAEA |
may bargain or pot, may reach a tentative agresment ot oot mag

vete Lo -accept the tentative agresment or not, but the Leachers

were going to work under the conditions detarmined by the School

Dlatrict., Franks Bros-Company we. MLEB, 521 0.5, 702, 14 LAuM

591 {l8dd)... "The unlawful refusal of an enployer to hargain
collectively with ite enployees' chaosen repregenbatives digrupta

tha employees' morale, debers their organizational activities and

With the parti=s pagreeing the teachwrs wers already employed,
with Lhe wages in the individunl teaching contrects nat haing
governed by the master labor agreement, with the lesuances of thi
individual tesching contracte being before or durilig a sensitive
mediation seduien and with the issulng of the individual teaching
contracts having the effect of talling the teachars they nay de
as- they wvishad but the School District would determine the work
conditions, I find the School bistrict interfered with the col-
lactive bargaining process,

2 CONCLUSIONS OF LW

For the reascns stated abowve, T conclude the Schasl district

¥iolabed section 39-31-40L(S} MOA by issuing individual tsaching

conlracks that negats the colleckive bargaining process.

. ULE B20-78, Count 11
Bypacsing: the Exclusive Bargafining fgent
1 THE NCOHE DEFINITE STATEMENT OF THE CHARGE {in part]):

Curing the wesk of July 14, 1978, Defendant School
Board angaged in individgal bargaining with teschers repre-
gented by Complainanc in that iE sent each teacher a copy. of
the Board's "full and fipal offer" containing proviglobs
¥hich had not been submitted te Complainant at the bargaining
table, as [ollows:

[Ttem o, | The partisa had LgnLati?zlf agreed tooa-"olosed? r
LWo year contract, to coptain speciflic wages for the second
yoar of the agreement and po opening clause. The "full and |

'I'I'I.E-
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Flnal affer! presented individually to the teachers :nntnjnndi

o wage proposel for the second year, end provided an opaning
lavee- for: second year wages avallable to elther party.

i
[Ttem b.] Tentetive agresment had been reached on extra duty |
compensabion, The “fgll ard final offer" presented indivi= |
dually to the teachers contained new language an eligibhiidity |
ior extra duty compansation and ma dollar apounts [or such
[ TL AT
[Itom c.] The "full and final offer" individually presented
te the teachers changed the grievance procedure discussed by
Llie parties at the bargaining tabia in that iL omitted a
sentonce relabting to waiver 1n Article X111, Section 4,
[TCem .1 The "#yll and final! offer Ereseand fndiwidually
to the teachers contained a-unllateral change, not prenspted
at the bargeining table, in hrkicle X1, Section ¥, relating
to Emargency and Pecponal Daava,
This sttenpl at individual bargalning with the teachers
represented by Copplainant, by-passing the negotisting
comnittes, constitutes n refusal to bargain in' good faith
apd wiolabes Section 59=1605 (1) {e); R.C.M. 1837 [39-31-441
{5) HC&] an amended,
i DISCUSS 0N

There. 18 no question of the exigtence of the second Full and
Einal aoffer which wae meiled to the individual teschiers on or
about July 10, 1978. (FFlA)., Algo thore is no guestion that the
getond full and final offer cantnins language dlfferent from
earlier offers. (FF5; 10). [The question is win different lan-
guagn first discuseed and effered to the collesctive bargaining
agent during negotlalions?y

The Schoal Distrdet affered Lhe negotiating committes &
preposel on June 2B, 1978 which called for the secand yoars!
Waged god olher economic dtems to be determined by mid-contract
negotiationa. {(FF16, 1B, 22a). This was a change from the first
£ull and fipal offer and agreement on o "oclosed® two year contracth
(FF3, 5, LB). Pecause these chabges wers presented at the bar-
gaining teble to the BAEA negotiating committes on Jume 28, [
nuat dismigs ditem "a" of count IT in OLP H§30.

Article TX, Sectiopn 1 af the Firsk M1l end Einal offcr is
idantical tn the same section in the second full and final offer.

(F¥S, 148, 232h).  The copplaink is the additlon of the words

-.‘iE-
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"'oertified personnel' covored by this agresment'. (EF22h).
Therefore, T presume the complaint is not the change in the |
wording in subdivieion 1, Section 2 of Articie 1% from

“soqr oloarly qualifiod and eligible amployess ta" ks "... . fairly
qualified cligible employeas',  [FF7, 18, 2Gc).

The second full and £inal offer contaised a dollar amount
for extra duty compensation. (FFiie).

Because the "certified poraonnel” pection wik presented in
the Frrmt full and Final offer and therefore not new in the
#ecohd full and Elpal offer, and because the secand Full and
finel pffer di4 contain a dollar amount for extra dUTY conpen-
sation, I sust dismies Ltem "&b, Count IT in ULZ #20.

In yeference to both items "a" and "BY, Mr. Eeedy testifiad
thal there wag 1ittle or no disciuseton or agoeement between the
parties. Thie conplaint will be covered in Section DL OLF #22-78,
Count 11,

Bath partios agree the Grievance Procedurs was nob opefl &e
Aubjeck of negotiations. (FF20a, 22e), I belleve the delstad
aantence in the Orievance Procdedure was a typograpliical error
bBecaufs tuo dentences in o pow Btarbed with the word "Fallore®.

1 #ee no advantage Lo the Schoel Distriet by deleting the sen-
Lence "Failure to file any grisvance within suclh period shall be
deened n waiver tharesf™. (FF17, 2Da). Thereforve, a dismiosal
of item “e', Count IT in ULP #20 is in order.

Waa tThe eibra sentence parkt of the discussion of the Article
X1, Section 2 proposal added on June 267 The BAEA'E complaint
states Lhe extra srontence wae nol presemted at the bargaining
Cable. The School District's vritten propogal an Article X1,
Section 2 of June 28 dosn net contain the pxivs ssntences.
{FELEY.

The HIRA decision in General Electric Co. (1964) 150 HLAS
195, 57 LEBEM 1431 addressed the question of Hypassing the callac-
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tive Hargnining RBepresentative apd dealing with the employees
directly. In that decleion, the NLEB states: i
"Good-faith bargaining this fovolves both a procedure |
for meeting and negotiasbing, which may be called the sxter-
nala of colleckive bargaining, and-a banafide intentien; the
pregence or abaance of vhich must be discerned From Che
record, It IE?'-L‘LI:eu recagnition by both parties, not merely
formal but real that 'collective bargaining! is a ghared
procesa in wWhich the right to play an active rels. On Eke
part of the enployer, it requires at a minimin recognitisn

that btlie statutory representative ie the one with vhom 1%

nusl deal in condiucting bargaining negotiations, and that it

can o longer bargain directly or lndirectly with the

GHOLaYedsy oo .

v--++h8 The Trlal Exsminer phraged lt, the employer's statii-

tory obllgation is to deal wilh the enployess through bhe

tnron, and not with the wpion through the ensloyeen.

Using this for a guideline, if the School District's inten-
tion wes to deal directly with the individual teachers, the
action ef the School District would be an unfair labor practice.
0o dune 28, The Scheol District did present a new Article XI,
Secbion 2. ([FFi6). During the June 28 meeting, the parties did
Alecudgs Lhe pripcipal subjoct of Articie KI. Mr. Keedy can nob
recall the facts of the discussica. (FF22d), Mr, Pedarssn
states thern was soms copnfusion about what was presented at the
bargaining tnble so whon the Schosl bistrict drafted up thedlr
pecond full and fipnal affer they added one sentepce, (E¥20hR).
on July 140, the School Digtrict mailed the socond full and final
cffer to thé Andlvidual teachers. The gecond full and fipal
affer cobntains the pew Article X1, Sectlon 2 as proposed by the
School District plus one extre sentence, (FFIA}.

With the BAEA pot being sble ta pecall the focts of the
Bincussion on Articla XTI and with the School Bistrick ctating
there vas same confusion about what was pregepled at the bargain-
inp teble, 1 am not coovinced the Schasl District added the axcri
gantence to thelr proposal a4t the June 20 mestiong bo intenbionally
bypass the collective bargaining agent, Therefare, I am dismizsiny

item 4% gof the Sount 1T in NLP £24.

=}f=
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3. CONCLUSIONS OF LAMW
For the reasonc stated above, I conclude that the Schoal
Districe did not submit provisisns to the individual teechers

which had not first been submitfed to the complainant at the

bargaining-teble: Therefore, the Echool Dlutrict did not violale
geclion 39=-31-=401 (5) Mon.
C. CULP #22=T8, Count 1
Conditional Margaining
1. THE CHAHGE [in part):
Defendant is violating Soction 59-1605L (1} {3 [39-31-40]
MCA] by engaging in herely conditienal bargaining, which
conetitiutes a cefusal oo h&rgﬂin collectivaly dn good faith
teaching enployess.

8111 Pederoan, chairman of the Bigfork School Board, inguod
4 newD Teioaan o or about hugust 25, 1478 stating that the

doard would "bargain again with teachers il the Leachers

flrat submit a now written proporal that the Board conaiders

to be: sincera",
2 DISCUSSEION

Tha flrat appearance of & condition beang placed on Fuburs
tegotiations was during a conversatlon after the publie seetbing
an hugust 21, The condition of Auguat 21 was that the School
District wonld not hegobiste until they received a written pro-
podal which they consldered sincers. The School District did not
bhoid to that positicn, [(FER49L.

The pecond sppearance of a condition bedng placed on future
negotiaticns was at the termipation of the ninthk oegotiation see-

#ion oo Auguat 2Z. The conditian of August 22 was that Lhe

propogal and then they would oply mest if they felt it woold be
profitable.  (PPI0). Mr, Pederrson agrees the profitable states
ment means A WEltien propasal that is aceeptable’ co the Sshool

| Mstrict. (FFILY.

During the mediption soselon, via the nediator, Mr. Pederson

roqiested Lhe BAEA to put their proposal 1n written form because

with complainant, the exclusive roprossntative of defendant's

School Distrion would mot negoliate until they received a written
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their preposals wore herd to follow and ovaluste. {FFAl). HMr.
Feedy states that the perties mutually undersopd the outstanding
lugues and he dons pot know what he could have. done differently,
ZFEIAG ). '

The Last appearance of a cendition being placad on futore
negotiations was contained in a nows yelsage hy the Schosl Dig-
trict on Augurt 24. ‘'The condition of August 24 wae that if the |
BAEN had any further propasals they should mubmit them in wciting
o The Echool District and If the BAEA appearsd aincere in thair
prapagale, the School District would nest with the DAER, [FF34,
J2g]. 'The partics Lave not not again. (FF32ih.

Hr. Reedy congidered the BAEA's proposals intel]igerit.

(FFAZE). Mr. Pedersop did not consider the BAEA's proposali

id

10|
17
B

sincers. (EF3&6al,

Ta the guestion of reducing n propesal to written form
during & mediation session, I am of the opinicn that if & wiltten |
proposal was neecded the mediator would have dempsndes guclh. Alao,

Ehe tchool Disteict's notes of the lask mediation ssgoion refleetk

10

21

2

otily ance, at 12457 p.m., did the School pistrict request i
clarification of & BAEA proposal.

10 the guestion of whether the BAEA's proposuls were Sincare,
the record lacke a charge of surface or regressive bargaining
with mo intant of resching an agreement.  The record also Iacks

evidencos of surface or regressive bargairing, The aend of Eectichl

25

a7 |
48
e
A

39-31-305  {3) HMEA, Duby fo Bargain Collectively in good Falth
Frates “Such ohligation does not compel eithor party Lo agros to
o proposal or wequire the meking of 4 concession." 1F the Board
af Fersonnel Appeals ware to judge the dlpcerity of i proposal it
could be forcing one or both parties to make & concession, The

Board of Ferronnel Appeals can enly fudge if a proposal was madae

4

a2

iln a goad faith intent to reach an agreement.

The gquestion at hand ig nay the School Dlarsiet condition
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i LEEHM 2015, The fifth clreeit court found a vielation of the NLRER
4
)
u' union for bargeining, that the union agree in advance of tha
il
meeting that the demand it bad already made would be to sope
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| thie adninistrative Iad Audge's decision which staktes in part:

|
|
future negotiations on tecelving, in advanco, a sincere or profic-|
able proposal in thelr judgement from bhe BAEA hofore the Schosl

|
Matrict will negqotiste?.
. 1] I

The third Cireult Court of Appeals in NLRB va. Geproge 2 |

Pilling & Sons, Co. (1931} 119 F24 J2p 0 LEEM 557 addressmd

conditiconal bargaining:

sy cocfor Pilling'e [Epplover] cequirement, a8 a eondition
precedent to the respondent's bargaining with the unton, [
that the latter first organize tha industry in general, and
later, that Corkt, the unisn's representetive, make known to
Tilling the names of tha members of tle shop cammd tten,
Suction 7 of the Act [MLHA] guarantees ©6 the spployess the
right to bargain-collectively through a representative nf
their own choosing and it i not for the emplover to reslirain
or anterfere with the exercish of that cight by insiscing
npan unwarranted conditions.,

i WLAE vB. C. and J. Canp Ing, (1954}, 216 F2d 113, a6

whore the employer ¥...., as a4 sondition to meeting wvith the

extent abated of lepganad !

The NLAB-in Valley 0Oil Co., Inc: (1874] 214 NLEE 370 adopted

Finally, thers lg the palbter of Respandent's |[Enployer.
after the thirteenth meeting] refesal to maat alter ths
Unton's rejection of i%te Cinal offer unlesa tle Union changed
itte positicn. Respondent defends thic refusal asn the ground |
that an impasse exiated, HoWever, an fppasae cadsed by a
party'a Lidlure o bargein in good faith ia oot a Legally
cognizable impasse and doms not Justify & rehisal to neak,
Horth FLand Camps, Ine., 179 NLAW JG6. [72-LAAM 13B0] 1
find, thece=fore, Cthat HRespondenit's refisal to mesct since
March-2, 19731, wag a Purther refusdl ©o bargaln In violation
af Shﬂr_il:l:lttl Bim)(5) and (1) of the ot [HLRAT:

With Mr, Pedergon agresing a profitable proposal means a
proposal that if ascceptablé to the Sclhesl District and with the
Sthool Districkts mtatement in the naws reloase abont the AAEA 6
mitpccepbable propogals, the School Bhintrict's sincere or profit-
able statepents can only mean a request Cor & reduction in the
EREMN's depand before the School THatrict would bacgain further,

Toing the MNLAR cage for a guideline T find the School Pastrict

-5]1-
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did insist upon an wnwarranted condition before the Schonl Dig-

{ trict would return to the bargaining table,

< CONCLUSIONS OF LaWw |

Tha School Digtrict did viclate Bection 39-31-401(5) MCA Ly
inpisting tho BAEA first subnit a proposal to the Sehoel Dissrict;
1L the proposal appeat=d sincere to the School District ar 4f +he
negotigtions looked profitable to the School District, then the |
School District would consider & neeling.

n. OET H22-70, Count T7T
Impasse
L. THE CBARGE (in part):
The last neqotiating sesslon belween the parties was

Auguat 23, 1978. AT thal time both parties made propesals,

differing [rom ones previously on the bacgaining tablae,

wWhila none of these wers accepted by the other party, they

denonstrato movensnt contimues to be possible,  Howewer,

Chairman Pederson's nowg velease otates that "The board's

posilian is that an impasse has been reached",
2y DIsoussTOoN

The Discussicn will firet address the guestion of ihe pegoti=-
ability of duty free lunch and preparation time. The dlscuselon
will thenm apply the test for Impagse.

Mr. Pederson abated that ducy Free lunch end pregaration
Lige are policy decisiens of the School Dlabcict and not negoti-
eble. {(FF3%). The question of the negotiabllicy of duty free
lunch and preparation Cime pust be arswercd Sirst becsuss s porty
maY nol insist to inpasse on the. incorporation, of a pernissive

subject of bargaining into the collactive bargaining contract,

HLEB ve. Wooater Diviaion of Borg-Warnmer [19S8) 356-U.5. 342, 42
LEHM 2034 .

Montana's Collective Dargaining Act sets forth the following
pertinent sections on the question of negotiabiliby:

39=31-201.  Public employees protected dn elght of
self-arganization. TPublic employees glall have and shall be
protectad in the exércise of the right of self-crgianization,
te form, Jedn, or asaist any labot erganization, to bargain
collectively through representatives of their own choosing
on guostiona of wages, houare, fringe benefits, and othon
conditions of employnent, and to ongage in other concerted

LR
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activities for the purpose of collective bargeining or other
nutunl aid or protection free from intecference, rentpaint,
or cooarclon.

A9-11=303. Managenanlt cights of puklic emplovers,
Fublic employess and their ﬂtpruﬁuntatﬁvﬂu Bhall recoguize
the precogatives of public enployers to operate and manage
theirc affairve in such areas-as, but not limited tos

f1) direct employoed;

t2) hire; prancte, Lransfer, acsign, and rotain em-
pLoyeaasd

{3y relieve employees from: duties because of lack of
work or funde or uder ponditions whers eaptdii—
ﬂILﬂn af such work be inefficient and bonproduc-—
TlveEf
maintain the sfficiency of government operabicns;
deternine Lhe nethods, meanr, job clappifications,
prd personnel by which governnsnl operations are
to be condunoted;

(6} Eanke whatever actiona may be pnecessdery Lo carry
tul the misgsicne of the agepcy do siteustions of
EI:ITE{EEI_'H:}".‘.

(7} establish the methods and processes by which wack
1la perforned,

A9-31=304, Nagotlable iteps for school districts.
Hothing in thie chapter shall roquire or allow bosrds of
Crustees of school districte te bacgain collectively upon
nny mattor obher than matters spocified in 39-31-305(3 ).

-
e
— -

19=-31=335, Duty te bergein collectively = good Falth.
-vaues (2] For the purpose of this chapter, to bargain
collectively is the performance of the mutual obligation of
the public employer or his designated representatives and
the representatives of the exclusive representative bte mect
at repsonable times and negetiste in good faith with respect
Lo wages; hours, fringe benetite, and other conditicns of
employment or the negotiatien of an agresment or any question
arising thereunder and the execution of A written contract
incorporating any agroopant reached. Such obligation does
not compnl aitier party o pgresto a8 proporRal or Tegiire
Lhs m g. of & concession.

The Kaneag Suprems Court in 8.E.& 45, Shawnee Mission Board

of Bducation [1973] 512 P2d 426, 04 LREM 2227 setforth the fol-
lowing balance hotwaon the ecope of bargaining apé managemsnt

rightsa:

) It dees 1itble good, wae think, tn.sqcak_nf negotiabl LTy
in terms of "policy" versua something which is-not "paliey".
Salaried are a matber of policy, and 50 ace vacation and
gick leaves. et we cannot doubt the authority af the Board
to- negotiate and bind itself on these guestions. The ki,-.I.

ag Wi see it, 15 how dirvect the impact of an igeus 18 On the
vell-being of The Teachers, as opposed To 1Ts effech o Lhe
opecatlon of [he schonl svstem as @ wnole, The line may be
hard To drad, but in the absence of nore assistance from the
legislature Lhe courts nusk do the best they can.  The
similar phraseclegy of the W.L.K.A. has had a pirilar history

of judicial definition. "Ses Fibreboard Culp.l W .o LADSK
fgacsd, ITO0.8, 203 K5 L. rs. i AT o LB [T EERL b LEEH
2507 and espacially the concurring epiniocn of Stewart, J. at
op. 221-232. [Emphasis hdded]

=hHi-




12

12|
!

14

The Yeansylvania Public Epplaovess Ealatidn ket fACL 195}
cantaing the following Sections: |

. Foction 01, [Scopo of Dargaiming]., Colleetdve bar— |
gaining is the performance of the aulual obligation of tha
public employer and the represeptativa af the public employ-
ees Lo meet at resscnable times and confer in good faith
With respace to vages, bours and other teiis and conditions
el enployment, ‘or the negotiastian of an agraameitt or any
FUEETion arifing thareunder and the execution of o Written
SolLract incorporating any agreement reached but guek ohli-
gatiocn doegs not compel pither pnrtf Lo agres: to a propoeal
or raqulre the making of a8 concoRslon.

EBecticn 702.  [Managerial falicy]. Public enployers
#hall not Be reguired to bargain over mattera of imherant
managerial palicy, which shall include but shall not be

ted to such areas of discretion-or policy aa Llis func-
tians ang programs . of the public onployer, Btandards of
services, 1te overall budget, utilization of tz:hnnlngni_, the
organizational structice and selsction. and direction o
perconnel. - Public erployers, however, shall ba Feguired to
mot and diacuse on policy mattors affecting wages, hours
and temms and conditions of employnent as well as the impact
therecn tpon reguest by public onploves ropresentatives,

In Pennaylienis Laber Relation Board Ve SEate Collego Arssa

Fchool Distrdet (1974-75) 339 Azd 262, 90 LERM 2081, the Penn-

{Hactions sipdilar to Hontana's Fection 3%-31-303 and 35-311=305 W2l

sylvania Suprene Court Geed the Kansas Surpame Court test eo
strike a balance betwean Section 701 and TOZ. The Fennsylvanin
aupreme Court stated:

Thus We hold that where an item of diepute is a sialler
of fundanental esncern to the enploydes' intersat in wages,
naurs end other temms and conditlons of employment, it is
nat ramoved as a matter aobjeck to dood faibl 'hﬂrl]al!u]_'.-g'
under section 701 simply becanse it nay touch upon basic
pnl:ll.'!}". 1 !

This Kansas-Pennsylvanla bBalancing teat was Gged by Ehe

Board al Personnol Appesls in Florence=Carltocn, ULP ES5=277,

The Nevada's State Public Epployment Relatlans Act hag bwe

NGRS

"266.150 Negotiations by enplover with recogiimed
enployee organization concerning wages,” houre and conditisns
ok m;lzlnment: cighte of emplover without negotiatian,

i | It is the duty of every local govermment enplayar,
exceplt as limited im subsection 2, %o negotiate in g
faith through e reprosentative ar e resenbntives of its awn
chooeing conerning vages, hoars, and conditions of enployment
with the rocoqmized epployes organization, if any, [or wach
appropriate unit .-l.n-:-u-I;_r ita employeea. If sither party
reéquestes 1t, agreenents a0 reached shall be reduced o
Wriking. Where any officsr of a local governnont amployer,
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other than a mepber of the qnvurnln? bady, in elected by the
poople aind directs the.work of any local government employes,
such afficer is the proper persen to negetiste, directly or
th1ﬁuih 8 repressntpfive or representatives of his own
choosing, in the firet instance concerning any Htﬂlﬂyte

Whose work is dirscted by him, but may refec Lo the governing
body ar ite chosen pepresentative or representatives any
natter beyond the scope of his authority,

"2.. Each Iocal government omplover is satitled, with-
rut pegotiation ar rt?nrauce Lo any agreemant resulting from
negotiabion:

fa) To direct its enplovess;

(b} Tae hire, promote, ‘claasify, transfor, aBelgo,

tetain, suspand, demole, discharogn or take discrplinary

action agalnel any emplovea;

(2] To relicwe any employes from duty because of lack

of wark or for any other legitimate reasan;

(d). To meintain the efficiency of its governmental

operations;

fe) To déetermipe the methods, méare and personnel by

vhich ils cperations are to be conducted; and

(£)° Take whatover actions nay be necpesary be carry

cut its reagpuneibilities in. situatlens of emergency.

Tany action taken wider the provisions of this
subgection shall pol be construed fa n Failurs to
negotiate in good faith," [At BO. LEAM 2775, NOTE; The
above sections were laler amended).

In Clatk Cotnty Bchool Distriek vs. Local Government Explay-

man - Management Eelation Board (1974) BI0 B2d 114, BE LERM 2774,

Lhe Kevada Supreme Court approved the following balance betwnon

Saction L oand 2;

In this case the EMAB concloded that the :Epllrnbl&
standard to recondile Section 1 and 2 Is that the government
omployer be reguired to negotiste 1f a particular ltem dus
found to pignifleantiy relate to vages, lours and working
condition &ven though that item is alse related to manage-
menk prerogative, The sbandard and the findings therenn are
reasonable.

Lacking at the duty free lunch prowviasions {Arvicle Vi1
Section 4} in the 1976-70 Labor contract, in the tentative agree-
ment and during the last negotiastien session, the section provides
glther that no teacher, or teacherd on a rotating basig, ahall be
regquired to supervige students in the lunchroom. The cection
ales provides for playvground dobty. ({FFL, 26, 34},

ALl Rigfork teachery are paid an n fearly pay matrix, noc &n
houely wage rate, A taacher's vagse 1 deterpined by the teacher's
axperiende and edecation fitted into Che pay matris. LE we

remsve Lhe duby free lunch provision from the labor contract, the




| prepatation ftima fram the labor contract, the teachor would do

[|‘weuld increase the numhar of hours worked: for thé hene yearly

tepchers who are arglgued lunchroom work in addition to their
reqular requiced work would have an increase in the ponber of |
hours worked for the sams yoarly salacy. |

Looking at the: preparation tipe provieion (Acticle VIT, |
Section 5) in the 15Y6-78 laber cootrack, in the tentative agree-
penl and during che lest negotintion session, the section réquires
A glyen amount of Cime during the day to ke gel aside for pPrapa-

retion ol class mateciale. (FFl, 26, 30}, If we remove the
thig preparation work at lome. The Preparation work dong at liosne

salary. Like lunch duty, non-socheduled preparcation time would
increase the number of hours worked for the Bame salpry, thore-
fore beconing nonpay houra,

With the amount of time regquired for lunch duty and prepara=
tion belng a balance against a yearly salary, T can only cee
thoge ltems am having a direct -impact on the wall-belng ofF the
ipdividual teschers. Thersfore, duty free lunch and preparation
tina ara negolishle jesmc.

There ig' no question that the School Distrlet called an
impagee in n news release on Auguut 24, (FF34). TIn the School
District's notes of the ninth neqotistion session, there i3 us
relersnde to impasse (FF3G), Conpare the notes of the Juno 28
meeting abd the followdng letter on July L0 in which the Schaal
Bistrict gtates impasee loud and clear, (FF16;18}, Did fnpasne
exint at the end of the pinth pegotiation session on August 22 as
stated by the Scheol Distriet on Auguat 34%

The Board of Fersonnel Appeals adoptsd two tests for inpasse
i Columbia Falls, DLP #25; 26, 27 and 36,1876, Alno See:

Holona Fire Fighters, ULR #18-Te. ‘Tha first test is from the

HLAR and the courts acceptance of inpasse whore nagatiations liaws

bhaan freguent, numerous and eghsosting., See: NLHZ vs, IntTa=
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Coastal terminal, Inc., 266 F2d 545, 47 LARM 2629: celaneee

Corp. of Mmerica, 95 NLREE 664, 280 LERM 1362,

The School District's notea of the last negotiation session
reflect Lhe cutstanding issues of duty Eree lunch, health insur-
ance cost, and preparatien time. It appears from the School

District's queation at 12:57 and Mediater Skaar's statement, the

| igswa of duty free lunch was near sottlement. (FF30), Have the

| parties exhausted all possible ways of funding the health insoc-

ence cast and all possible ways of providing preparation time?
The recard is egilent an whether the parties axplored other
formulas for funding health insurance cost, e.q. the Schaal
District will increase its contribotion to the health insurance
by "X" percentage this year and by »yv percentage next year
non-compounded.  The BAEA decreased its demand from 2% lLours per
weak fof preparation time to 2 hours. The BAEA also propoeed
that all 2 hours of preparation time could be used in one block.
{FFa0].
The School District offered one hour per week for preparation
Lime. (FF30, 26). But, at no time did the parties explore the
podsibility of dividing the difference in preparation time, or
the reasons why a party needs more or leas preparation time.

The record is lined with signe that the School District was
not willing to exhaust every avenue of diacussion in arder to

reach a mutual undorstanding and a muetual agreement. The School

|
Digtrict lasued its first full and final offer the day Following

the third negotiation session. But at the conclusion of the
third session, a numaber of itens remained unresolved. The first
tull and final offer alac requested a vote of the teachers before
A tentative agreement. (FF3, 4). The factfinder's report states
that the School District argued that it had the ability to pay a

base salary of $9227 withaut risking ancther budgetacy lewy. But

{| &t the next sesaien, the School District stated that it ceuld

=57-
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anly pay £9458 beoaise of the pill lavy failore.  [ERFLL, 143,

'Lbnking ak the Ephool Ddatrict s gecond foll and final offer, Mr.
Feedy testified thab ne sgreepent had been reached and/or dis-
sussL0n Chken place Wity regpect oo gertain provielonsz of Both
the Eirst and second full and final offers. (FFZib). With the
School Ddstrict passing out full and final offers apd not exploring
tha pffers &rf altarnabive offecy Freely-afd Eruthfully with the
BAEN, T am of the opinion that the School District d4id not exhauat
gvery awenie of understanding and had no dntent of doing o in
ordér bo reach a mutupl agreasment,

The gecond teat for ippasse in one modified fcom Taft HBroad-

casting Co. (1967) 163 HLEB 475, 64 LREM 1306; woployer petlition

for review diomigged 385 F2d £33, 65 LRHM 2393,

f Whathar n bargaining inpassae eXiste 18 4 mATTer of

judgnent. Things wiich must be considersd are:

| A, The bargaining history,

b The gaod faith of the parties in negotiation,

& The langth of the hegotidtion 1.e. Fradquent,
numitrous; axhanatine=exzplaring all grounds of setble-
ment,

d. The importance of the issus or ifssued 48 Lo which
there ik& dis:grtﬁn;nL i,#, mandatory subject of
bargeining,

&, The contepparansous undsratanding of the paties ag

ko tha state of negotiations i.e: posltipns

| golidifiad,
f. Has pedistion or fact [inding Been reqoested,  Whetl
hawve bssp the actisnrs of the fact finder or the

pediatsr?
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Application of the impasse test;

The record containg no past bargaining history.

Tho Scheol District did not negotiate in good faith by
impoaing - conditions on further negotiabtions at the
ternination of negobletions enrly Auguat 23. [£F20).
The Schaool District did pnol declare ippasse until the
following day. (FF34), Also #ee Section ©, ULP $22,
Count T abovre,

The partias have pel aine tines in negotiations from
early December T977 to late Rugust 18YE.  (FF2, 3m),. &
fe not believe tho parties bave pet freguent and numer-
mis Tines.

Freparation time, health insurance cost and duty free
lunch are 41l maindalorcy subjects of nagotiations.,

At no time did Mr. Pederson otate the parties were
solidified in-thoelr positions. in faot at the last
nesting, both parties made dlfferent propopals. Cane-
Cedsibone vere mode. [(FF31, A2B).  Hr, PFederson's anly
raaacen [or calling an inpanse was that BAEA'E proposald,
ipn the Schonl Ddstrict's Judgement, dere not oincere,
[EFAL ) With the BAEA willing o settle for lesa wages
Lhazn tlee Echool District after in order to provide durcy
fres lunch and preperstion time for teachers in gradesa
1 thraugh 6 and Lo provide an iocrease io health insacs-
ance promiuns paid by the School District for ell
teachers, [ do not believe the parties are dolldified
in their positions. [FE30, 32, 34, 36, 37}, Mr. EKesady
etaled the partien were noving closer and clocer to an
afteement With each passing howr. ([(FF3dao).

Madiabor Skaar did pot belisve the partiso weres at
impagse because she was bLoying Lo conbinue mediabion

the next evaning. [(FF304.

=50-




The sahool District implesmented ite third full and finsal

- |
ffor which contained the latest Scheol District concessions.
3
ff? A4 9L, 4B,
d .
With the parties nobt fully exploring all grounds For sattle-
B

Hent, with the Scheol District acting in bad faith by isposing
ﬁ'i‘r.'nnr_l:lt.imm on future negotiations, with the positions of the
’?ﬂrtihﬂ not [ixed and with the mediator teying to continee pedia-
H:.ll-im"- I do not believe inpasse existod in late AugusL,
nl_‘l CONCLUETONS OF LAW

i The School Metrict violated Section 39-31-401(5}) MCOA by

ecLlaring impasse when impassa did nob exist.

11 E. UL H25-T8&

14 Withdrawal of Hecognition and Refusing Lo Bargain

iy THE CHARGE (in pacthc

T Dafendant has vielated the Pubic Englovess Collective

Bargsining Act, Section 59-1605{1)(e], R.C.M. 1347 [saction

18 On er about. September 15, 18%8, nefendant, in a apacial
neating of the Board of Trustees, took action to withdraw

19 continued recogniticn of the charging party snd to refuss
any bargaining whatscever with the charging party.

i
A ologely related charge il the first half of ULE g26=7d;

3

Which stales in- parct:
P
Defendant has violated the Fuklic Emnployess Collective
23 Bargaining Ret, Sectien 59-1605 (1) (b), 59-1G60% (1) (a} and
S58=1605 (1) (&), RiC.M: 1947 [Section 39=371=201 [}, (1} aid
24 151 HCAL.

o5 0n o about July, continuing through Septembey, 1978,
. the Epplayer interferved with, restraiped amd coecoed enplay-
2tk oeA in the exercisa of the rights guaranteesd in Section
50-1603 [sastipn 39-31=201 MCA] of thin Aok
2
: On or about September 16, 1978, the Epployer interfecred
I with the admipistration of the Bigtork Area EZducation Associ-
ation and has dopinated and assigted {n the formation of an
2Lk nllzgzq JLbur organization for the purposes of withdrawing
recognition of the Sdglork Area Education hagociation.
an
& Thie chatge will be considered at this tine in relationship
ko withdrawal of recognition.
a7
|E. Discussion.




an-Augusat 25, Hr. Reedy rocquested The resumption of negoti-
atisns but, neither Mr. Keedy or the BAEA Tecolved a reply,

{FFA%,40). Early in Septembor, -a decertification Petition was

-:irrulnfnd amadg: the teachers to decertify the DAER by the 3TA.
By e DR hrns wraiitah By 23 oub of 44 or 45 Bigfork leachsss:

Hffhe Fetition was delivered to the School District om Septensber 6.

-II x R
Wl¥F2$3; 323). ©ou Septesher ¥, the BTA reguestad the Schoal Dia-

I :
brict to recognize then as exclesive bargalvlog tepresentative

9
ahd Lhe BTA requasted pegotlations be opened as poon as possible,

11 :
(FF44), On Septemdor 12, tepresentatives of the School Dletrict

11 ;
lacided to meet with the BTA and File an Employer®s Fetition with

2
LS e Board &F Personnel Appeals, (FF45, 46), On September 15,

13
the School Board at & special meeting votod ©o recogaize the BTA
pnd open negotiations, The School District's intent was to

Withdtaw recognition freom the BAEA. (EF4d). The Schoal District

alen getforth that the BAEA was a volunbarily recognized bargaining
17

i

pepresentative. (Defendant's Raply Drief, P18 (17-19]).

By not replying bto Mr. Eeedy's reguest, tlw School District
g
Hld refiiss to bprgain with the BATR, [FF30},
0

: Hocanas The Hoard of Perconnel Appeals has ne case hiatory

1 il
fin withdraval of recognitles couplsd with a refusal to bargain,

Clie Board. of Personnel Appeals will wse the HLABR for guidancs,
23
itinte Department of Highways vs. Public Epployess Craft Council,

2-1_. B . giEl:I'_'i.-:r:u T [Rights of Enployses; 29 O-5.0.00 See. 157 ),
* Aot ion Blalil)y [taterfere with, resErgin, or coscce enployess in
?E preroice of rights guarantesd in Sec. 7, 29 U.8:C.A: Bec. 158(1)),
i Geption Bak{5) [Eefusal bo Bargain, 2% O.5.Coh. 18%[(&]]), Saction
) A{d) [Dubties of the Parbies in Collective HBargaining 29 U.5.0.A.
= fec, 158 (dp) and Sectlon Sfcl{ll{h) & (B] (Aepresepntatives and

_Elncthns A% W.5.C.A, Se. 159{ch) of tha HLAR are oguivalent to
ih B

potion 39-31-200 (Mahklic Bmployess Protection in Right of Self-
sroganization), Fection 3%-3i-401-1 {interfore, restrain and
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coerce employees), Section 39-11-401-5 (Duty to Batgain Colleg-

{tively} and Section 3%-3t-207 {Fetitlon an Heprogentation Juestian)

= HCA.

| The Third Circuit Court of Appeals in NLAD we. Erick Co.

{1590) 423 Fad 1327, 73 LREM 2809, the Hinth Clroplt ceuck in
NLEE vs. Denhom (1972) 469 F2d 239, B1 LERM 2697 [vacated Judge-
mant and Remanded on other Polots; 411 1.5, 945, 02 LEEM 3184}

and 0.5, pistriet Court, District of New Jersey in Birech va<

Bick-Mt., Laurel Corp. (E£997) 436 F supp 1342, 96 LARM 2355 has

£
pruled that the withdrawval of recogniiion from a unlon that was
i

Jvnluntnrily recognized should be governed by the same standerds

las Lhe withdrawal or recoguition from a Board-cerlifed uniom,

i In NLHB wi. Frick, supra, bthe Third civeult Court has set

Forth the requiresents for withdrawal of recognition and refusing
bo bargain: |

Thoe Doard's [NLER] holding thet Lhe Company wiolated
the Ack when It withdrew recagnition of the Unisn reets in
the fivst inetabce on the rules of the Board cespecting the
establishrent and coantinuance of bargaining relationships.
Where -a bargaining telationship hag bean proparly estab-
lighed eithes by Board certificatisn or as hero, by velunlary
recognition, the representative sktatus of the Unlon ie
preruned Lo cobtinte for o roasonalle pariod and the presump-
tlon is ircebuttablo, Broocks v. NLER 348 U.3. 9§, 103-104,
A4 LREH 2158 [1554]; keller Flastics, Inc., 157 KLER 583, &1
LERM L1396 {149i0k). z

i I the case of a certified umicn the reagonable tins
| during which.its majority status may not be challenged is

ardinarily one year. Brooks v, NLRE, Bupra, at 94; HLRE w.
Little Rock Downtowner, Ine,, 414 F.2d 1004, 1094, 97 LERM
1 2044 [B Cir, 196%). And although a preswnption of majority
i atatus continues after one year, Lt then becones rebuttable.
] In. guch gircurstances an employer pay refuse to bhargain
i without wiolating the Act "if but only-if, be Lo good feith
| has o ressonable dopbt of the Volon's continoing majority.™
! Laystrom Hanufacturing Co., 151 NLRB 1482, 14E3=1484, 56
iﬁﬁﬂ L§Z4 (1965}, enforcement denied on othir gqrounds, 359
Foad WusioBE LEAM 2033 (7LhoClr, 1966)1 accord HLRB v, Rich
Eggigg&nt Co., #upce, pob= 5, 407 F.2d ot 1103, 70 LA™

o Ancenployer must, howevor, coms forwvard with svidence
casting "cerious deoubt on the unlon's majority status, "
l Stoner Rubbel Co., 133 HLRD 1440, Ed4s, 449 LERR 1133 [158G].
A8 The Coull Baid in HLEB w. Rich Egoipment Co., suprca, noto
S, 407 ¥.2d at 1101, 70 LRHM 2W0H: i'jﬂlﬁrf than an smployer'd
narg mention of |1ts good faith doobt] and more than proof
of the employec's subjective frame of mind'...[is neceseary. |
{ What is reguired 1s & "raticnal basis in fact.'™ {at 71 LEEH
ZEA-205]

-hH -




|
<
]

i
Ry

L]
"

-

by
1|
|
161
11
12
13
12

15

The Ninth Circuit Court in MERE vs. Tangeniew, Inc. and Con-

solidnted Hotela (1872) 470 Fid 669, 81 LEEM 2239 stptod thab Ele

objective pvidences submitted by the coirgany sust be "olear,

jeogant and convincing evidence." The Fifth Circult Court in

|

T, Ray MoDesmolt & Co, Ing. va. YWLEE [(1974) 571 F2d 050, S5 LERN
2151 skakban:

The kind of “objective evidence” ardinarily sufficient
Lo avercome & rabutteble presunption of majority suppert
vould b grester than fifty percent enployee support for a
docertification petitien. "Autcmated Puainese Svetens v,
HLEB, & Cir. 1974, 497 F.2d 263, 06 LEEN 2459, or Ehirty
percent dupport for decertification combined with other
Andieia of non-suppoct; National Caph Beqisbsr Co. w. HLIE,
8-0Ir. 1974, 494 F.2d 189, B5. LHAM JELT. D <

Uaing the abowve NLEB cases for a guldeline, the guestion aof
HAEA!S majority atatus s timely hecauss the DAES was exolusive
bargaining representative for the Rigfork teachers from ot leaat

1876, ({PFl). The employer did present sufficent objective

Tk

1!

evidence Lo heve good faith doubt sbout BAER'S majority states by

presonting the BTa'a decertification Petition which contained the

| [Fignatures of 21 oot of 44 or 45 teachers. (FF43).
L

14 However, if I verg to uphold the enployer's action withsut

zu{tlk1ng into ascsunt the untfalr labat preclices in ULP 222=74, 1

21
F Lo
FE
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25
G
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Wouli be side-stopping a major labor principle,

Tl U.5. Suprema Court in Heado Photo Supply Corporation va,

MIRH {1%4k) 321 W.5c BY9; 14 LRRM 5A1 at 585 stares:

Petitioner [Employerc] capnot, as justification For its
refusal to bacgain with the unfen, set wp the defection of
anien nopbhard Which it had induced by untair labor practicaa,
Vel though the result was that the unleon oo longer had the
SUPPLIE of 4 majorrty. It cennob tlus, by fto own action,
disestabiiagh Elie union as the bargaining Tepresentative of
the enployees, proviously desigrated ad puch of their own
free will, Laboy Board 'y, Bradford Dyeing Asa'm, 310 0.5.
318, 13319-340° [6 LRER Wan. B83]; Intorndticnal fes'l. of
Mochimisgts v, Labor Board, supra, 82p of Haltional Licorice
(R ¥ Labof Beoard, supra; 3585 Petitioner's refudal to
sargain under bhoge girteumstances was LUt an aggravatlon of
its unfair laboer practice in destroying the najority's
dupporil of the wnion, and was a wiolation of gobsection A1)
and (5] of the Act [MLRA].

The Fifth ciroudit court in HLEE wa. AW, Thompaon, Tnc.
(1a7lh 4492 FFd 1333, TH LEAM 2537 &b 2594 stntec:

LR




. A bargaindng order ig appropriate even in the abaence
7 of proof that the Unlon's loss of majority was allbributable
to the unfair labor practices which had besn perpetrated by
3 the Company. In N.LE.DB. Y. Movie Star, Ine,., 5 Cle., 1866,
161 ¥.2d 346, 63 LEFM 2274, we found that "[wihile it may he
il that at some earliec point in time the Heaspondents might
hawe walidly asserted a good-faith dooht as to the Unicn's
5 majoraty statur, they did oothing to disputs thet majority
status uatdl August 38, when the couree of conduct Foumd- Dy
& the Board teo bave been vislalive of the Act was L high
gear, The effect of Aedpondents! numerous Secklon Bia)il)
7 viclationa wad Lo tranaform a poasible good-faith doubt of
tho nion's majority inte a bad-faith wirtual certainiy. !
a 361 F.2d ot 351,
9 Hore Fecently, dn J.P'. Stevens & Co., inc., Gulistan
Div, ¥. H.L.R.B., S Ccir,, T87L 447 F, 38 ¢ 14 LREW ZBi7,
0 we recogniZed as did the Trial Examiner hereip, thaft many of
i the employees of the Company might not have been affaoted by
| the Company’s unfair labor practices, and that many of the
| epplayees, in the exercise of their free choice would not
17 choaze the Union in apny eveab,  "Aut the Doprd's evaluntion
| of the propriety of a bargaining order cannot bo based on
1t peaplayee motivations, determined individual by individusl.
| We cannot require the Hoard to engage in tle hopeless and
19 inpogaible tasx of ovaluating the subjective reasons forc
I each erployes recantation.® 441 F.2Zd at 527, The Trial
15 Exaniner found that "the losa of majority caused in wholeg or
| io part by lisgpondent's unfair laber practices does not
! Justify 1ts refusal to bargain and, under the circunstances.
| Lhe BRespondent cannot be s&id o have entertained a good-
17 faith doubk ag to the Union's majority status. ‘s hold
| otherwise would result In perpitbing Recpondent to profit
8 from its own unlawful tefucsl to' bargain.®
i I ULE #22=78; on Auguet 21 and 24, the Schoal Dlatrlet
zojpiolated Section 3%-31-401{5) MCA by conditioning futurs pegoti-
i |ptiony oh the receipt of an offer, i the School mMatrict's
22 (Hudgement, that is sincere or profitable. Alpo in ULE #22=78,
73|the. School District declared impasse when ne impasse sxisted.. In
2 (ULF #33-70, opn Auguust 11, the School BHstrict violated Ssction
i j:|'5'—'-"lﬂ1l':|'|i'-iil HCA by making unilateral changes in vworking condi=
I
2 Lions that were items of negotiation and before inpasse wag
21 |reached; The above unfair labor practices woiuld paturally dlsropl
20 |the bargaining unit arployees' merale, deters thelr organizstional
20 faotivities and discourcoges thelr membership in the BAER, Franks
3 Fros. HVpER ,
1 The next day after the third pegotiatlon seeslon, the School
R pieteict lgseed thedr firct full and final offer while many itomps

renained unregolved, ([FF3, 4}, The Schogl Districlk may have oot
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den bonest when telling the factfinder that they could pay
59,3237 without risking ancther budget levy, but then at the ness
nesting the Schesl Digtrict stated they could anly pay 59,0580

Hbacauue of the nill levy fallure. FF{13, 16]. Ducing the last

Binogetiation seaaion, when 4 member of the BAEA pegotation toam
askad for gome guarantee of free time (ducy free 1tmnel, pErsonal
leave ) and would like some idea of a echedule, Hr. Dederson
replied that if it was dropped from the donbtract the adminfstra-

tion and the teéachers could vork out some achedule. (FF30 at

oo p-n.}  When the BREAR proposed 4 reduoction in the School

1 -
: IE'iu'l.rll:t‘ﬂ alfer In echedule ® (extra duty pay) to wtandard 7%

1-1 (the School Ddstrict replied we alrandy have personnel working and

i

I-thilt- change would bo inconslstent with our foll and final affor,

Id4
iiﬂ’Jﬂ at 1o0z48}. ‘the above incidents would be wery frustrating

T

Lo the members of any bargaining unit,
i
7 . .
: | The membership of a labor crganigation facing all the ahove

14
actions of the Schoel Dletrict weild feol very fruglrated and

19

helpless in the negotiutlon processes. Because of the frustrnp-

0
tlons, the teachers would paturally becons disillueloned with the

M
s
A
R

ineffectivensss of tha BARA which was caosed by the School
Tistrict's miltiple ULP's and other actions. ‘herefore, | con-

clude that the loes of majority status was due to the enployer's

i jgetions,  This conclusion is aloo based on the lack of evidences
that no decertification petition was precent until after the
o eirployers action in August. To let the School Gdstrict withdraw
i I:l'ﬂ-‘-b{mlt:un and refuse to bargain with the BAER, would be letting
+ the School Distelet profit from their own wrong doing and would
:-1 be stating that conditional bargaining, declaring non-existing
il

a1 y
other School Ddstrict actions had po affect on the bacgaining

2|

Itmtt.

inpagoe;, naking unilateral changes in workipg conditlons and




"|3. CoNCLUSIow OF Tau.
The School District wielated Section 35=31=401{1) and (5} by
Wwithdrawing recognitioh fram the BAEA and refusing to bargain

Slivith the TGAEA.

=]

G F- ULl R25-78

i kecognizing and Bargaining with the BTA

H£1' The charge (in partirc

ﬂ: Deferdant has vislated the Public Employess Colleckivn

Earqaifinq ol Secbion Egrlﬁﬂﬁi!J[b]. S59-1605{1)(a) and
1 ?E;Eﬁgiﬁl?{tlu BoCLM, 1047 [SecElon 19=31=£01{2%, (1} and

On or aboait Septamber 16, 1978, the Epplover fnterferod

19 with the adminietration of the Biglork Area Bducation Asaoci-
i abion and has dominated and agsisted in the formation of an

13 alleged labor organigatien for the purposes of withdrawing
recognition ol Lhe Bigfork Area Ed"ﬂnzfnu fBsociation. Thae

14 action of the Employer is Contrary to the Rules of the Hoard
af Personnel Appealeé which reguirves a [alr election of much

15 arployees before the axclusive bargaining ropresentative can
be changed. Upon information and baliel the Eoplover has

10 negetiated with the allaged labor organization and has.
reached o collective bargaining poreemsent wiich should be of

17 na_ ferce ahd effect pince the Bigfﬁr%‘a:eu Edication ARso-

ciation i still the sxclusive bargaining repracentative,
T [Emphagis added].,

g} DESCUSS1oK

M) The BTA delivered o decertificatlen pebtitiss to tha - Schaal
s HEASErict Wwhich contained the signatures of 25 out of 44 or 45
?T;Eig}nrk teachers, ([(FF43)}, The BTA roquested recogultlon and
gainequhintinna. {Fr41). 'The School Diateiet did recsgnise,

24 (negqatiate and reached a tenbtative agreement with the BTA. (¥R,

!iH}.

i

Cnince again, the Board of Persontel Appeals will look to the

HLEAE cages-Ffor guidnonee,
The HLEB has developed a policy that calle for an smploysr

to remain neutral wl=sn faced with a claim of majordty status From

g 3 B 3 d

tun or more compabinsg wnions. 'This palicy is et farth in the

31?Hidurst Fiping Doctrine, Midwest Plpipg Co., Inc. (1945) 83 NLRE2
|

jHLoga, 17 LERM 4d. The NLRE's new varaian of this Dactelne Us

&

gtated In - Shes Chemical Corp. {1968} 121 NLER 1027, 5 LREW 1486,
vhich statee in part at L1487-1408:
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[ We |[NLEB] paw hold that upon presencation of & clval or

?' conflicting olalm which raises a real question conceErning
reprasentation; an employer may nol go oo far as to bergain
1 eollectively with the inousbent (or any ather) union inlecs

and until the question concerning representation has been
4 cottlad Ly the Boacd,

5 Howaver, Wwe wish to nake it clear that the Hidwest
Fiping dectrine dogos not gpply in situations where becaise

& of contracet har or cectification year of ifwppropriste wnit
o any obher egptablished reason, the rdival cﬁj:n and petivion

7 €6 nob raige a roal repyeséntation guestion,

g Tha Fifth-Cironit Court in HLHB wa. Westarn Commercial

gl fransportation, Ine. (1973} 447 F2d 332, 04 LEEM 2814 setforth

jpj the following guidelines where an employer recognized end nega-
|1|1'-'"”3¢"5l with & rival union that presented designation catde slgned

tadby B out of 162 unit employces, a violallon of the NLRA:
1

|3I fin empiloyer who assumés the responsibllity of deciding
| uhich of tWo rival unions Eepresents tis enployoss assumes
141 also the riek that the Hoacd will find o geouine issue of
I represantation and en unfair labor practice in hic lack of
14 neatrality, The Company could have avoided this result by
petitioning the Board for an election under Sectiom 9{c) (1)
14 (R} of tle Act. See NLRR v, Huiter Outdoac Products, Inc.,
+0 ¥Fizd 876, 880, T6- 2358 [1st Cir, 10710+ HLER v,
17 Bignal Oi1 & Gias Co., Gupra, at TBB n.3. =
1 WLAL w, Gissel Packing Coo, 395 0.3, 575, Tl LREM 2441
(19697, deew not pandale otherwise. That case uphald the
19 Eoard's authority bo find wiolation of Secticn § [a) (5)
until the Board determines that o cepresentation guestion
30 doen not axliet. MNLAL v, Dountawn Haﬁn‘v Corgp,, 430 F.24d
G2l 928, 56 LERM 2097 [Eth Cir. 1'§-ﬁjl"ﬂr_ﬁ1rll,- V. Signal odl
1 & Oas Co,, supra, abt 780 6.3,
ENFORCED. {at 2BLS).
F
In a like case, the Fifth Clrocuit court set forth the facta
23
of the case and cutlined the effect of the employer's: anction on
M
bhe employees® righte, 041 Traneporb Co. wus. KNLEE (1%71) 440 F2d
a5
|664; 76 LERM 2609
21

The only:-issue requiring digcusalen 1g the Doard's
2'-' conclusion that the Company aleo vielated B (a] {1} and (2]
by recognizing and dontcacting with UTE (Union of Transpor-

I
20 Latioy Employees) at a btime whan there wae a real question
| aof representation betveen UTE and a rival union, the Tean-
2| dterd, who alse were engaged in an affert to arganige the
! cnrr-]imn_'.r. In such & eituation, the epplover hag a duty of
db atrlet peulrallty.. He may ot detarmine for his omploreos
the guestion of representatien, thersby aveiding the orderly
at procedures required for determination of that question. In
HLHB v. Hignal 0il & Cas Co., 303 F.3d 765, 50 LAAM 2505
k) I5th cir, 1962), this Circuil has discusped at lengih the

obllgation of the eoployer where thers are conpeting unions
and the situastion [has] aet-orystallized,™ not to exert
influence thereby tipping the scales and "depriving the
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employees of thelr right to select their representative in a

free conbeskt betweon the rival organizations.!" 1d. at 7407;
see also Nidwest Piping & Supply Co., 63 HLA® 1060, 17 LARM
4 [1l9d5] . B

Whan the:conpany negotiated with UTE, it was proffered
5% cards fram a unit of 80, The president rojected one cacd
and found the other-49 valid on the basie of parsonel recols
lection of aignatures. Gltimately it developed that six of
the 4% cards were gignad By employess who signed Teamster
cacdy after signing UTE cacds. The Board declined bto vest
its decieion of prensatura cenpgniticn oo Lhe fipding of tha
Trial Exaniner that UTE did pol represent an uncaerced
majorily,. The Doard was not reqoived, as a prerequisite to
oxlatence of a real gquestion of representation, to contliude
Lhat UTE was in a minority status. MNorgsover, the issue of
whether there 18 4 real question of representation may not
bo resolved by application of only a mathematical approach,
HLRE ‘v, Clement Bros, Coo, 407 F.2d 1027, 7 LREN 2721 [Sth
Car. 196%), although, of cowrse, the existence or nonoxie-
tence, atd the gize of, an unccerced pajority [enphasls
edded] are relevant considerations in ﬁf&tmuhtn if there
Was q-#ubstantial question of represenlation as betwean the
Two urdons, Considaring all the evidence, we are ubable to
zay that there ig not stbstantinl evidence supporting the
Board's canclesion.

By withholding recaognition and nagotiatien frem two competing

mndons, the eppléyer fs alse in compliance with Garment Worker!'o

Uedas ve. HELRB {1961) 366 U8, 7311, 48 LHEM 2251, 'The above
cages 4o pot nean the caployvar must atop pegotiating with the
racognized union beceuse a rival union of group of employees
ifiiuﬂ A fecertification petition which does not infer a good
!Fnith deulit of majorlty status,

A teacher roquested to sign e decertification petition nay
feel connlderable peer pressuce,  Because of thie pressure, the
teacher may eign the petition nlthough he would voba differently
in A socret ballob election. The possibility of this happening
iz so pacamount that the emplover eghould st degotiasle with the
challenging union.

1f the School District would haee remained meutral, the

chool District would haes not wielatod the aboee gunidelines.

The School Ddatrict wiolated Section 39-11-401 {1) and (2}

=
r. CONCLUSIONS OF LW
)

HCh by rocognizing and negotlating with the BTA whan thero wa@ b

real gquestion of majority atatue, by interferring, and resbraining
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1 LDE Big Fork toachery in the delection of ktheir callective har—

[@aining representative and by dominating, and sssisting in the

=i kF

formation of a labor erganization, the BTA.

=5

G, ULP-H33=-TE

|53

Unileteral Changes in Working Conditicns

1, The charge. (nol heard at the hearleg bub stipulated inte the
discuseion]:

2 Enployer has inatituted unilatersl changes in working
o conditions, although the parties ars gtill in pegotiations
for & contract for 1978-7% and impgasee has ot been Teaciad,
o The expired contract provided that slementary teachers would
Buve & 45 pinute period lunch perled, Past practics estab-
- lishied that this meant an uninterrupbed continous period of
45 minutes. Effective Cecembor 4, 1978 the Defendantts
£ adminletration announced 1t would require all alementary
| teachers to gpond 15 minutes supervising the playground
EE during the lunch period. In pagt ¥ears teachers have hean
paid ancedditional stipond for noontine playground ditky,
e r This year no extra duty pay is provided lor this additional
I vork. = Thepe are unilateral changes in: working conditians
151 conatituting per se violations of the statutory duty to
' bargain in good faith in violation of Section 59-160% (1)
th (a] and {e), R.0.M. 1847 [Soctien 39-31-441 (1) and (5}],

17 2, DISCUSEION

13 The School District declared an impasse on Augqust 24 afters
ja|F4lling a balt to negotiations early on Awgust 23,  (FF3d, 34).
ao|firs York advised the Schoal Dlstrict te dmplement the third full
21(@nd final offer. (FF33). On Augurt 30tlh the Schoal histrict

gyiordersd the ipplementetion of the third full and final offer

2 I--'h.ii:!l contalned uneettled points of oegatiations. (FF41), The

aqlthird full and final offer was paseed out to the teachers and the

26 freachers were informed that they would be working under the
zﬂ!cnn-:litii:f!.u in the offer. [Fr42).

27 I fnid o inpasse’ as declared by the School Digtrict in-ULE
2HHRE=TE @ount 11.

291 Tha Ichool District made udsndlateral changes in working

¥ loonditiong thet vere items Cor negotiation and before inpasse was
) !Il'enuhed.- Ehereby, violating Section 39-31-301{5) MCA. MHLHDL we.
a2 iKate (1962} 369 U.S. Y36, 50 LASM 21Y7. In the charge the BAEA

Appears Lo be slleging that the School District increoased the
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({127 NLRE 440, 46 LRREM 1431, the HL4E has held thle sction to be a

teachars dutles to the full requlcenments of tho third full and

|final offer on or sbout Decenber 121. In Aztec Coramics Ob,

{1862) 134 WLEB 1178, 51 LREM 1236; Carter Loke Machinety £o.
{1%61] 131 NLRE 1106, 48 LERM 1211; Yale. Upholstering O, | 1TR0)

violation of the HLES.
3, COHCLUSION OF LAW
The School District did violate Section 39-31-401(5) HCA by

i
L

kil

|frplementing unilateral changes in working conditiens that wore

|unsettled points in pegotiations and before inpasee was reached.

V. HRemedy

‘1,  Zhe remedy autlorley of the Beard of Yecsoonel Appoals.

(M
-

15

I
|
17
]
1!}

P H

I The NLHB'c remady authority ls setforth in Section 10{c)

Section 3%=31-406 {4) MCA get forth the remedy autharity of

the Boatrd of Personnel Appeals as follows:

If, upen - the preponderance of the teatimeny taken, the
board ig of the opinion that any pereson famed in the covplalnot
her endgaged in or is engaging it an unfair lnbor practice,
i1t ehall state its findiogs of fact and ghall lssue aod
cisuae Lo e served on thir peraon an order requiring him to
Ceags and desiot from The unfair labor practice and to Lake
such affirmative action, incloding reipngtatemsnt of epployses
with' or without back pay, ag Wwill effectuate the pplicies of
thin chaptet. The order may further reguire the person to
moke reports from tine to time showlng the extent to which
e hae copplied with the ceder. Ho crder of the board shall
require tha reinstatensnt of any individual as_ an employes
Who hag been suspended ar discharged or the paynent to hin
| of dny back pay 1f 1t is8 found that the individual was
auspanded or didscherged for causa.

|
HLRA, 29 6500 Sec, 160 (2} as follows in parct:

If upon Lhe preponderance of the testinony Uaken the
Board shall be of the opinien thet any person paped in Che
conplilnt hae engaged in any such unfair labor practice,
then the Bpard shall state dte findings of fact and shall
isEug and ceuse bo be served en such perscn an ordar pe-

wiring such porson ©o cease and desist from such unfair
Eﬂhl:l'l' procilce, and to take such affirmative action dnclueding
reinsbatement of employeos Wwith or without back pay, as will
effactuats the policies of Lhis Act: Provided, that vwhere
an order difeicls relnptatepsat of an =rrE|I-:|-'_l|r4:-|=. back pay may
be regquired of the smployer ot labor ovganization, as the
case may e, respongible for the dipcrimination suffeced by
I1Lnl 14

Fron the above, 1 judge 'IJ.'m]_; the HLER and Ehe Board aof

==




Farsonnol Appeals hove equivalent remedy suthority,
2 .

2 5 kenedy for ULP #33-78, Upilatercal changes in workipng condi-
Eigagus

Becauge 1 have no racapd of whak or when the unilateral

5

Irh-ﬂnﬂ'ﬂ'i ware fade | can anly ask the partles to meet afp cequdeed
Ei‘]:"!f the Board Ovder of February 1579 and attempt Lo faskion an
15:-1'31'9“31-1& remedy. A% the end of 10 days, if the partles have not
ﬂ-icg'rea-:l on i remedy, they are each to submit their respective
uigpl:":i tiong along with appropriate caee law for furthar proceERLOY
¥ the Board, TIf the parties are able to reash an agreement on
iruEdP. they are to jeintly report the rensdy to the Board of
Fergsonne=l hppeale.

1. Remady for ULP f26=TH; bargainisg with the BTA.

11 :
In Western Commarcinl Tranapoert [L973] 241 WLEE Ho. 10, 09
1h
LEhM 1i66 (Enferced, supra), the NLABR Ftates:
14 ] -
i Drdari: Cease apd desist from recognlzing, bergaining
17 with, or enforcing ar malntaindng contrack with Tank Ldne
Unton [rival uwndon] ukless and until certified; in any like
19| or related menner interfering Wit enployess' LMREA [HERA] |
| rights. withdraw amd withhold recognition from Tank Line
19 Union unlesd and until certified; oet aside exdating conbrack |
#ith Tank Line Upioni post notice, [al B2 LAHM 19E0).
|
The HLREB ordered approximetely the same resedy in 011 Trans—
=1
pock Co. [(1970] 182 WLRB Ho. 140, 74 LHHM 12889 (enforced, supta).
|
k. Hemedy for ULF #25-78, withdraval of secognition.
|
In MLEB ws. &.W. Thoppaon, Inc., auprd, the Fifth Circoit
241
Courk skates, YA bargaining order e appropriste even in the
%5
sbdence ol proof that the unlon's loss aof majority was atkribot-
TG
I'Ilhli-'l ta The unfair laber practices which had keesn perpetrated by
o
Ir-hﬂ company. [atb 8 LERM 2594[", The U.8,. Seuprens Court in
i
([Eranks Brog. Coppany ve, NLRA supra, approved bargaining srders
294
il.:r.u:] obnted:
ﬁﬂ|
] dut nf .'I.I‘_'l_'h'il:'lz expecience; the Board has many times
=il expressed the view that the unlawiul refueal of an. employver
i Lo kargain collestively with its smplojeess’ chosen represen-
a2 tatives diprupks the employees®™ nocale, deters thelr organi=-

zational activitles, and digcourages thelr pepharship in
wiioneg.  The Board's study of this problen has led it to |
conclude: that; for theas reasons, a reguirenont That union

i



memberehip he kept intact during delays incident to hearings
would resnlt in permitting enployors to profit from their
own wrongful refusal to bargain. ..

; That detarmination the Board has made in this case and
in similar cases by adopting a form of remedy which tequires
Liiat an epployer bargain exclusively with the pacticular
union which representad a majority of the caplovees al Lhe
time of the wronglul tefunal to hargpin despite thet union's
subsequent Ffallure to retain ite najority. The Baard might
Witll think” that, wers it not to adopt this type of remedy,
but instead order eleclions upon awvery clalm that a shift in
undon membership had ocourred during proceedings accabioned
by ‘i employer's wrongful refuesl to Earqnin recalcitrant
enployers might be able by continoed np;:-*.}ultlnn to union
nephership lndefinitely to postpone pecformance of their
statutory obligation, In the Board's wiew procedural delays
bHecegsary fairly |I.li.l' geternine chaross of unfeir Yabar priac=
ticea mlght in- this way bo made the occasion for Further
prodedural delays in cobnection with repeated requests for
elections, thue providing epployers & chance to protit Ieom
i FRtubborn refusal to abide by the law. Thot tho RBoapd was
within its statutory authority in adopting the renedy which
it has adopted to foreclosa the probebility of such: frustra-
Lions of the Aot seems too plain for amything but etalemsnt.
sen I9 U.5.C, 160(a) and [c). (AL 14 CLRRN 592-533).

Tho above case was referenced by the DL5. Suprems Court in

p|fedo Photo Supply Corporabtion ws. HLRB, aupra, as cantrolling

j7|Where an enployer had Lodueed unfair labor practicea and the

tg{anion ne longer had majority support. The SLEF ordered bacgeining

o |PLth Che inion with minority support.

The BIA's petition for decertlflcation shouwld be diamiesod.

Fhig is based ch Bishop we. HIRB {1974) 502 Fad 1024, &9 LukM

22 [2524 in which the Fifth Oircuit Court sot forth the following

231 (theory:
M4 If the enployer has in foct cophitted unfair laboc
| practices and haa Ehereby succeeded in undermining onion
261 gentiment, 1t would surely controvert the aplrit of the ACL
| ta allow the epployer to profic by hisg own weongdoZog. In
i the absence of the "bBlocking clinrge” role, many of tha
HLEB's sairctions pinot emplaoyers wha are quillty of pdacop-
2 duct would lose all meaning. Wethiog would be more pitdful
than & bargaining obder where thece is no longer a onian
g wilkh which to bargain,
e || Hoe i4 the situstion necessarily differont where the
decertification patition ig submitted by smployess inslbesd
ko | of the employer or a rival uniocn. Where a mejority of the
enployees in a onit gepuinely derice to cid 1ﬂ3naelueﬂ ol
a1 the certified union,. thie désire nay well be the resylt of
:l the epplayer's dnfaic labor practices. - In Fuch & cage, the
324 enployer's conduct may have aso affected employess attitudes

@8 Lo make s fair election impossible. HLAR v, Haiger Agri-
cultural Chemicals, & Cir. 1973, 473 7.3d0 379, B2 THAN 3455,
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| ;
[E the employees! diseatisfaction with the cortified
p union choyld centinde sven after the upion has hed an oppors
Fumity to opecats free from the employer's unfairc labor
9 nresiices, the pnployesas mey at that {ntmr date gubmitk
ancther docartilication petition. The Supreme Court stresaod
a in Giegel, ‘supra, that:
5 There is,.,nothing permanent in u bargaining order, and
1f, after the effects of the employec's acts have worn off,
& Lhie employaes clearly desize to disavow the unian, they can
do g0.,. [There ic in sgch A case] fe 'injestice to eaployess
y WG may Wish bo substitute for the particular unlen some
alhes, . arrangament' [but] a bargaining relatiopship 'onca
i rightlfully established must be permitted to exist and Func-
Clon for a reasonable period in which 1t can be given o fair
3 chance to gucceed', aftar which the 'Board may, . ..upen a
proper ghowing take steps in recognition of changad sltua-
ot Lions which might meke appropriate changes in bargaining
§ rn]ntlt:-md.:lpu-' Franks Broa. v, N.L.B.B., 15344, 321 I.5,
' T2, M05-706, &4 §.0L. BIT, B4 L.EA_Zd 1020, LO23, 14 LakN
593, fat 07 LERM 2527 & 25281,
2
I mdopted the above theory and erder the Scheol District to
11 :
Bargaln in good faith with the BAEA upon reasonable denand.
14}
| ¥1. HRecopmendsd Ocder
ih ! : ]
Tlie Schoal District is ORDERED to cease and deslst in wio-
14 | i
Iating Sections 39-31-401 {1); (2) afd {5) ¥MoA and from inter—
17 . — ,
forring, restraining, and caercing the Biglfork Leachersn in tho
18
exercise of their righte gquaranteed undar Section 39-31=201 MO
i
lag:
20 . it e
1. Issuing individual teaching conttacts that were not govarnnd
3|
Ly and aecondary to the mastar labor adqresmsnt [n the areas of
a7
lh'ﬂElﬁﬁr fgued, frionge bensfite, and other conditions of employment,
2
ER Tasvuing individual teaching contracts that interferrced with
24|
the collective bargaining pirocass,
i i
1. Rafusing to negatiate with the BAEA on the conditions that
28§
‘the RAEA muat Firel propode an offer that is, in thie Schiaal
27
|pistrict'a judgement, alncere or profitable before the School
20
Digtrict will consider negotiabing,
2
2, Calling an impassse ln pegobtlablons uvhen no lzpasse existed,
a0
5, Withdrawing recagnitien and refusing to bargaln with Ehe
at ||
A || I

{64 Recogqitl £l and negotialing with the BTA, wnd,

Sk




1 -'l'. Making unilateral clianges tn woerking conditions that wore

Titems of nagqatlationg before lopagse existed.
o The Schaol District is ORDERED to take the rollowing affir-
Hmative actiaona

|
511,  Attach the following stetemant to &Il bargaining onit indi=-

E{vidunl teaching contractes eigoned duclng the 1978-72 school year.

-I'._"'l'hlﬂ tndividual teaching coptract 1 governad by snd ssecondary

Hx:l.'-'-'.!l the magbter labor areement in the ereas of wooes, hoocs,

":fringé hanefits, and other conditiens of esployment. 15 any
i) e
nlntntlnn of this indisddual teaching contract {8 (dhcohnsislsent with
i

|Lh= master labor agroement the master Labor agreement is- control-

u.:l'lhlj.' The Schopl Distoict is ko allew at the ceesonablie times,

m:rmjr teachar or BAEA representative to fpspect auy or all andivi-
W il:l:urtl toacher oconbracts,

!5:3. Bargain with the BAEA in good [aith upon reasopable demand,
'niﬂ. Withdraw recognition from the ETA, seb aside axidting Laboy
tII!nnntr'm:t with the 8Th and stop enforeing or maintaining tho fabor
W contract with the 2Th, and,

o id. Mest with the BAEA and aktempt to fashiocn a remody as regoirod
i by LHhe Board of Pergonnel dppesls order. of Pebroary, 1979, aid

H gel forth in repedy section 2.

= It 1s Cfurther ORDERED that all charges and notions net

- addréseed in this recommendsd order are horeby dismifaed,
? pated this 3(:'—,.:-_ day of April, 1979

]

:-'EI:

Boarg o

7

?HE B Hiek W Hod e

1 Hearing Efaminer

it

91 |MOTE: Az skated ipn Baoard oF Parsoinel Appaials rule 24,248,589 ARH

Exceptions the parties shall have 310 days to file excepbions To
ﬂ?lEEin recommended order. LE po édcepiions are filed, this recom-

endad arder will bocome o FULL nnd EIWAL CRDER of bhe Doard of
Persant=l Appeals.




